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IN THE CnM COET OF THE IITED STATES, 

FOB THE DISTRICT OF MICJUOAN. 



BILL IN EQUITY. 



Jonathan W. Nestnith, andTh's "J 
Nesmith, 

vs, 

Thomas C. Sheldon, Horace H. 
Comstock, David French and 
others, Stockholders of the 
Detroit City Bank, Defend- 
ants. 



Case submitted October Term, 
.1844, and reserved for the conside- 
ration and decision of the Supreme 
Court of the United States. 



J 

STATEMENT OF THE CASE AND ARGUMENT OF 
of E. C. Seaman, of Counsel for Complainants, 

The Bill alledges that an association of persons was organized bV 
the name of the Detroit City Bank, for banking purposes, under and 
by virtue of an act of the Legislature of the State of Michigan, enti- 
tled '* An Act to organize and regulate Banking Associations," ap- 
proved March 15, 1837. That certain persons, naming them, vi^ere 
elected, and acted as Directors. That the defendants were subscri- 
bers to certain shares of stock, and were stockholders of said asso- 
ciation. That the association claiming to have complied with said 
act of the Legislature, and to be a body politic and corporate, com- 
menced doing business as a banking association, having a President 
and Cashier, and became indebted to the complainants and others, 
and failed, and became insolvent in February, 1639. That the 
complainants sued said Detroit City Bank for the debt of said Bank 
owing to them, and recovered a judgment against said Bank in the 
Circuit Court for the County of Wayne and State of Michigan, on 
the 25th of May, 1841, which is in full force, not paid or satisfied. 

That on the 6th day of July, 1841, the complainants recovered a 
judgment on their said debt against the directors of said Bank, in this 
Court, which is in full force, and not paid or satisfied. That execu- 
tion h&s been issued upon said judgment, against the directors, and 
returned wholly unsatisfied. The bill seeks to c\v?LX^<i\V^'5^^^'»x^'^'^'^ 
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as stockholders, in their individual capacity, with the payment of 
said debt of the association, in pursuance of the act aforesaid, and 
the amendnlents thereto ; said act giving the right to the Legislature 
to amend or repeal the same. 

The defendants put in general demurrers lo the bill. ' 

Article 4th, section 1st, of the Constitution of the State of Michi- 
gan, is as follows : •* The legislative power shall be vested in a 
Senate and House of Representatives." 

Section 2d of article 12 of said Constitution, is as follows: "The 
Legislature shall pass no act of incorporation, unless with the assent 
of at least two-thirds of each house.'' 

The terms of the Statute under which this Bank was organized, 
are pretty fully stated by Mr. Justice McLean, in the case of FalcO' 
ner and al, vs. Campbell, Mead, Brown and al, reported in 2d Mc* 
Lean's Reports, 197 to 199. 

By the 21st section of the amended act, it is declared, that " for 
all debts of such banking association, the directors thereof, if such 
association shall become insolvent, in the first place shall be liable 
in their individual capacity, to the full amount which such insolvent 
association mav be indebted ; and each other stockholder shall there- 
after be also liable in like manner, in proportion to his or her amount 
of stock, for the payment of the full amount of the debts of such insol- 
vent association." 

Mr. Romeyn makes an objection at the hearing, of a want of par- 
ties. Such an objection should have been made by special demurrer 
only. The bill, however, avers that there have been many sales 
and transfers of stock, and the complainants do not know who were 
the stockholders otthe Bank, other than the defendants named in the 
bill, and they pray a discovery, to enable them to make the proper 
parties ; and Cullen Brown and Stewart, having the custody of the 
books of the Bank, as officers, are made parties, to obtain the neces- 
sary discovery. 

Another objection is, that the bill should have been filed in behalf 
of all the creditors of the Bank, under the State Statute of 1839, 
giving a remedy against the directors and stockholders in the Court 
of Chancery. This is the same old tune the gentleman has sung 
over and over again ; and he has rung the changes by a slight vari- 
ation of the objection, some three or four times, and the objection 
has been as often overruled. This Court is not bound to follow the 
remedy given by statute, to the State Court of Chancery. See the 
case of Suydam and al. vs. Broadnax and al. 14 Peters, 74 and 75. 
This bill, however, could not have been filed even in the State Court, 
under that statute, as that statute provides a remedy against the 
directors and stockholders in the same suit ; whereas, in this case, 
the complainants having a concurrent remedy against the directors 
at law, sued them at law, got judgment, their execution was returned 
unsatisfied, and they have now filed their bill against the stockhold- 
ers, who are made liable by the statute for the debts of the Bank, in 
proportion to the amount of stock held by each. The liability of 
each stockholder being a pro rata liability for all the debts of the 



Bank, it is necessary to have all the parties before the Court to ap- 
portion the liability among them, in proportion to the stock held by 
them respectively ; a contribution is necessary. A Court of Law, 
therefore, could not apportion this pro rata liability, and a Court of 
Equity is the only Court which has jurisdiction of the case ; and 
those creditors only can come in under this bill, who, having ex- 
hausted their remedy at law, against the directors, are in a situation 
themselves to file a similar bill. 

As to the jurisdiction of the Court sitting as a Court of Equity, and 
to show that the bill should not, or need not be filed in behalf of all 
the creditors of the Bank, I will cite the Court to the case of Mcrn- 
devilte vs. Riggs, reported in 2d Peters^ Reports^ 482; and to the 
same case in Sth Peters^ Reports, 256. 

That was a case of a bill in equity, filed against the stockholders 
of an unincorporated Joint Stock Banking Company, organized at 
Alexandria, in the District of Columbia ; and in Sth Peiers\ there 
were several cases of separate creditors each filing a bill for the debt 
due :o him individually. See also the following cases of bills filed 
against the stockholders of manufacturing corporations, organized 
under a statute of the State of New York, makinp: the stockholders 
liable for the debts of the corporation, in cas§ of insolvency. Pert' 
niman vs. Briggs and ah 1 Hopkins^ CL Rep. 300 ; fif. C. in Hth 
CowerCs Rep. 387, where the decree of the Chancellor was unani- 
mously affirmed ; Slee vs. Bloom, 5 Johnson's Ch. Rep. 366, and S. 
C. in 19 Johnson's Rep. 456 ; and 20 Johnson's Rep. 669. 

Another objection is raised, that there being a* bill pending in the 
State Court of Chancery against the Bank, in which suit receivers 
of the assets of the Bank have been appointed, the bill in this Court 
should have been a supplemental, and not an original bill. The pro- 
position itself to file a bill in this Court, supplemental to the bill pend- 
ing in the State Court of Chancery, is too absurd to need any reply. 
The gentleman's mind must have been wandering strangely, when 
it conceived such an objection. It would not only tax the gentle- 
man's ingenuity and genius, but be necessary for him to draw upon 
his imagination, and even his fancy, to frame such a bill. 

Another objection he raises is, that the draft upon which the judg- 
ment against the Bank, and the judgment against the directors was 
obtained, was drawn in violation of the Safety Fund Act, and was 
void. The judgment against the Bank, settles conclusively the vali- 
dity of the draft as against the stockholders, as was decided by Chief 
Justice Spencer, giving the opinion of the Court of Errors, in the 
case of Slee vs. Bloom, 20th Johnson's Reports, 685. See also pp. 
682 to 6R5. 

The General Banking Act was passed in March, 1837, and the 
Amended Act in November, 1837 ; two of the present Justices of 
the Supreme Court, Mr. Justice Whipple and Mr. Justice Felch, 
being then members of the Legislature, both of them voting against 
the original act. Judge Whipple, however, voted for the amended 
act. During the years 1837 and 1838, forty-nine banking associa- 
tions were organized under the statutes, vietii \tAs> <5^^t^v3^> ^««ir 



traded debts to the amount of over a million of dollars, and all but 
two or three failed during the year 1838 ; and all those which con- 
tinued in business after January, A. D. 1839, have since failed. The 
Legislature, in 1839, repealed the acts by which they were organized, 
and passed an act for winding them up in Chancery, and collecting up 
and distributing their assets by means of receivers. Prior to 1838, 
the Legislative Council of the Territory, and Legislature of the State, 
chartered sixteen banks, with two branches, which went into opera- 
tion with a nominal capital of over seven millions of dollars, all of 
which, but two, have since failed, and swindled the public in the 
aggregate, probably twice as much as the banks organized under the 
General Banking Acts, known as " Wild Cat Banks." The popu- 
lation of Michigan was then less than 180,000 ; almost exclusively 
agricultural and speculative ; imported almost everything they used 
or consumed, including not only manufactures, but much of the pro- 
visions they lived on ; exported nothing but a few furs and some 
few fish ; had nothing to sell or dispose of, but wild lands and bank 
notes, and had no legitimate use for more than one bank. The 
State of Michigan alone lost half a million of dollars or more, 
by one of these chartered banks in which the State funds were 
deposited. Receivers were likewise appointed for the greater part 
of these broken down ichartered banks, but some of them were 
so utterly worthless, that no creditor ever deemed it worth while 
to incur the costs of proceedings to get receivers appointed for 
them. About three-quarters of these banks were chartered, and 
the General Banking Acts passed, when the cry and clamor 
throughout the Union was strong against corporations and the power 
of associated wealth, as dangerous to the liberties of the people ; 
and these numerous charters were granted, and the General Bank- 
ing Acts passed, to give poverty, inexperience and democratic am- 
bition, an opportunity to associate for banking purposes, to coun- 
terpoise the associations of wealth, and neutralize their dangerous 
effects. 

The misfortune of the scheme was, that when poverty and igno- 
rance had associated to astonish the world with their financial skill 
and capacities for banking, rascality crept in as a third co-partner, 
and blew up the whole system. Such has been the experience, the 
sad experience, of the State of Michigan, on the subject of banking ; 
and that experience has been very little if any better, with a ma- 
jority of the chartered banks, than it was with the wild cat banks. 
In fact, many of the chartered banks, having at that time some cre- 
dit, acted as mere pimps to aid the leading operators, the splendid 
financiers, of the wild cat banks, to get into operation, to pander to the 
gross frauds, and swindling operations, of the managers of those wild 
cat banks ; yea, some of these banks seem to have been the spurious 
progeny of the officers and managing spirits of some of the chartered 
banks, and were got into operation to swindle the public for the benefit 
of their foster mothers and putative fathers. The statute made the 
directors and stockholders individually holden for the debts of the 
wild cat banks, and required them to give bonds and mortgages as 



collateral security for the debts of the associations. In many cases, 
they gave mortgages on wild lands, and on village and water lots^ 
nearly worthless, and printed on their notes in capitals, " Real es- 
tate pledged, and private property holden ;" and in this manner they 
were used by the leading spirits of the chartered banks to deceive 
the public, gain a false and fictitious credit, and carry on swindling 
operations for the benefit of these wire-pullers. I am here referring 
to the general operations of the system of banking in this State, by 
many of the banks, (not all,) both chartered and wild cat ; and do 
not refer particularly to the Detroit City Bank, whose failure 1 attri- 
bute mostly to delusion, and false confidence on the subject of bank- 
ing, and to the failure of other banks, and not to any deliberate, de- 
sign to swindle the public. That bank loaned out all its capital paid 
in, or nearly all, to its own stockholders, and was ruined by the fail- 
ure of other worthless banks, whose paper it held to the amount of 
many thousand dollars. 

Time rolled on ; the receivers of the insolvent banks proceeded 
in the discharge of their duties, in collecting, or attempting to col- 
lect the debts due to those banks ; suits were prosecuted, and declara- 
tions filed, in the same form and manner as the one in the case of the 
receiver of the Bank of Niles against Graves, which will be more 
particularly referred to hereafter ; hundreds of judgments were ob- 
tained by the receivers in every circuit in the State ; suits were 
prosecuted, and judgments obtained in all, or nearly all the Circuit 
Courts of the State, in behalf of creditors, against the directors, for 
debts of the banks, and bills entertained, and decrees made by the 
chancellor in behalf of creditors also ; several cases were taken up 
to the Supreme Court, and opinions, and judgments were rendered 
by that Court on questions of pleading, practice and evidence, and 
touching the validity of contracts of such associations, in all of which 
the validity of the contracts were either assumedor directly affirmed 
by the Supreme Court ; the legislature passed several acts, and 
amendatory acts, to secure the assets of the banks for the benefit of 
their creditors, and to furnish the creditors facilities for prose'^uting 
the directors and stockholders in Chancery, all affirming the con- 
tracts of these banking associations, and the liability of the directors 
and stockholders for the debts thereof; when, after a lapse of nearly 
five years, by a turn of the political wheel, two of the old judges are 
turned off, and two new ones are wheeled on, a new light, or possi- 
bly an old light nearly extinguished, by a little puff of wind, is blown 
into a flame, and bursts upon the vision of the judges, and the Court, 
in the year 1844, find out for the first time, that the General Bank- 
ing Acts are unconstitutional. Like the old adage, new lords, new 
laws. But even the Supreme Court have not gone the absurd length 
contended for by the defendants' counsel, of declaring all the acts 
and contracts of these banking associations null and void. The va- 
lidity of the acts and contracts of these associations has never been 
discussed before that Court, and they have never officially even 
hinted their individual opinions on the subject. I cannot say, how- 
ever, what opinions some one or more of the judges may have whis- 



pered secretly to his friends out of Court. That question is an open 
one before that Court, as well as before this. 

The case of Green^ Receiver of the Bank of Niles, vs. Graves^ 
decided by the Supreme Court of Michigan in February last, and on 
which the defendants' counsel mainly rely, was in direct contradic- 
tion to numerous decisions and judgments of that Court, as well as of 
each of the old judges on the circuit ; and this very bill states two 
judgments, one against the Detroit City Bank in its corporate capa- 
city and corporate name, and the other against the directors thereof. 
The case of Green vs. Graves was an action by the receiver to col- 
lect a debt due the bank, and he set out the bank in the declaration 
as a corporation organized under the General Banking Act, averred 
that he was receiver, and then went on and stated the cause of ac-' 
tion, without setting forth the names of the members of the associa- 
tion. The defendant demurred generally, and the Court decided that 
the purport of the General Banking Acts was to organize banking 
associations as corporations, and to confer on them corporate powers ; 
in effect, to create corporations ; that it was contrary to, and a vio- 
lation of, the spirit, though not the letter, of the constitution, to cre- 
ate corporations by such general acts of legislation ; that corpora- 
tions could not be created in that general mode ; that said General 
Banking Acts did not, and could not, confer corporate powers and 
privileges on said associations, by reason of their being contrary to 
the constitution ; that the Bank of Niles was not, therefore, a legal 
corporation, but a mere association of persons like a copartnership, 
a mere joint stock company for banking purposes ; that the suit was 
not properly brought by the receiver in the name of the batak, with- 
out giving the individual names of the members of the association, 
the same as if he were suing as assignee of a bankrupt partnership 
firm ; and for this reason, the Court sustained the demurrer, without 
giving any opinion upon the restraining law, the legality of the 
association, or the legality of the contract. 

It is, however, insisted by the defendants' counsel, that the doc- 
trines and principles of law contained in the opinion of the Court 
delivered by Mr. Justice Whipple, in the case of Green^ receiver, vs. 
Graves^ carried out to their legitimate consequences, will nullify, and 
destroy, and render totally void all the acts, contracts, obligations, 
and debts contracted by all the wild cat banks, and leave the credi- 
tors without any remedy whatever. Such, I think, is not a legiti- 
mate deduction from the opinion of the judge. Such a monstrous 
conclusion, if it were legitimate, would of itself furnish conclusive 
evidence of the error, as well as injustice, of the opinion ; for no 
government could long be maintained in any civilized country where 
laws were so technical, artificial and whimsical, as to lead to such a 
total subversion of individual rights. This age of the world, and 
this country, is too enlightened to tolerate principles of law, or rather 
pretended principles of law, which lead to such monstrous injustice ; 
which allow the fraudulent to take advantage of their own frauds 
and injustice, to shield themselves from the honest claims of inno- 
45ai7/ creditors. Such principles carried out genetaWy m \e^\ v'f o- 



ceedings, would soon make the law and lawyers, as well as the 
judges, the scorn and contempt of the whole commi^nity ; and the 
people, after endurance ceased to be a virtue, would set the courts 
of justice at defiance, and redress their own wrongs, as they did in 
revolutionary France, and as the citizens of Natchez dealt with the 
black-legs and gamblers which infested that town in 1836. 

Such is the purport and effect of the decision of the Supreme 
Court of Michigan, as claimed by the defendants' counsel ; and he 
insists that this Court must act in blind subserviency to that decision, 
without exercising the liberty of examining its correctness ; and in 
obedience thereto, must dismiss this bill, and turn the complainants 
out of Court without remedy, and allow the defendants to go ac- 
quitted, released from the obligations and liabilities they assumed, as 
stockholders of the Detroit City Bank. 

It is insisted by the defendants' counsel, that the case of Green vs. 
Graves is a judicial exposition, by the Supreme Court, of the Con- 
stitution of the State, and of the General Banking Acts passed by 
the State Legislature, and comes within the principles established 
by this Court, in the case of Green vs. Neal^ reported in Qth Peters^ 
291. The point there decided is, that '* a fixed and received con- 
struction of a statute of a Slate by its own courts, makes a part of 
the statute law," citing the case of Shelby and al. vs. Gtiy^ 11 Whea^ 
ton^ 361, and also a case in 7 Wheaton, 36 J, and several other cases. 
This rule is adopted on account of the State statute, forming a rule 
of property, and it applies more particularly to real estate, as is 
stated in 2d Howard's Rep. p, 125, and 5th Cranch, 22. As stated 
in 6 PeterjS, 298, rights are acquired under this rule, and it regu- 
lates all the transactions which come within its scope ; and on page 
296, referring to the case of Massie vs. Watts^ 6 Cranch^ 165, the 
court says, *' a great proportion of the landed property of the country 
depends on adhering to them." The professed object of the rule is, 
to prevent two rules of property, and particularly in relation to real 
property, in the same State ; one in the State Courts, and another in 
the National Courts. This is undoubtedly desirable. The princi- 
pal reason on which the rule is founded appears to be this, as referred 
to on pages 298 and 296, in 6th Peters, citing the case of McKeen 
vs. Deianey, in 5th Cranch, 22, that when the State Courts have 
given a construction to their statutes, and contracts, deeds, &c. have 
been made in pursuance of such construction, and rights have been 
thus acquired and have become vested — those rights ought not to be 
divested, and contracts invalidated, by a different construction of the 
statute by the National Courts. This is undoubtedly in accordance 
with the principles of natural justice ; and is sound reason, as well 
as sound law. The principle recognizes the decision of the State 
Court as forming *' part of the statute," and thereby recognizes the 
highest Court of the State as part of the law-making power ; as 
vested with the power of legislating and making laws ; that is, 
of engrafting upon the enactments of the Legislature new clauses 
and sections, explanatory of the or\^\iva\ ^VaXwX^^v "wA "^wsiX -^r^ 
done, contracts made, and rights acc\\UIe^^Mv^*fe^^«^>^^^ 
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ments, called decisions, shall be equally valid iand sacred in the Na- 
tional as in the State Courts. All this seems to be correct ; the 
legislative power of our courts seems to arise from the structure of 
our institutions ; and so far as regards common law rights, it arises 
from the very nature of things. The only difficulty in the case 
arises from the fact that human reason is weak and feeble, short- 
sighted, can't look into futurity to see the ultimate effect of its own 
opinions, and is extremely liable to be swayed by passion, prejudice 
and interest ; and in attempting to engraft upon the statute ex- 
planatory clauses and sections, judges often materially change the 
purport, nature and efTect of it. If judges were omniscient in wis- 
dom, pure in morals, free from passion and prejudice, and unerring 
in judgment, this difficulty would not exist. But let us suppose the 
State Courts do, in effect, materially change the statute in constru- 
ing it, as seems to have been suspected and intimated by this Court 
in the case of McKeen vs. Delaney, 5 Crunch, 22, and rights are 
acquired under and on the faith of such wrong judicial expositions ; 
such rights ought to be protected, and for that purpose the wrong 
judicial construction ought to be regarded as an alteration, as an 
amendment to the statute ; and should be so treated, so far as respects 
all rights accruing under it, by courts of justice, both State and 
National. 

The question, then, resolves itself into this : Should these judicial 
alterations and amendments of the statute have a retrospective, or 
only a prospective effect ? If they are to have only a prospective 
effect their influence may be in the highest degree salutary ; but if 
a retrospective effect and application is to be given to them, the con- 
sequences will be in many cases very pernicious. The second ques- 
tion is, will the judges of this Court presume that the State Courts 
are infallible, and their decisions an unerring exposition of the State 
statute, and shut their eyes entirely to the terms and provisions of 
the statute, and refuse to inquire whether the decision of a State 
Court is a fair explanatory law, or should be regarded in the light 
of a material amendment, and change of the original statute. If 
your honors should look into the statute as well as into the decision, 
and find the decision equivalent to an amendment of the statute, 
then the amendment should not have, a retrospective effect ; and if 
the State Courts give it a retrospective effect, and thereby wrong, 
injure and defraud their own citizens, who are obliged to sue in those 
Courts, it is no reason why the National Courts, which were created 
to protect the rights of citizens of other States, should allow their 
suitors to be wronged and defrauded in like manner. The next 
question is, if your honors allow the State Courts not only to assume 
law-making powers, but to set the Legislature of the State at defi- 
ance ; disregard their statutes, and engraft upon such statutes as 
many alterations and amendments as. they think fit and proper ; 
will your honors allow them to play the same pranks with the State 
Constitutions also, and engraft as many of their dogmas, and a« 
many alterations and amendments upon these fundamental laws of 
the people as they see fit ? 
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Let it be borne in mind that all these banks were organized under 
and in pursuance of acts of the Legislature, passed by a majority of 
two-thirds of each House, and approved by the Governor; that all 
their contracts were made, and their debts were contracted, years 
before this judicial decision of the Suj)rpme C<»urt, when the public 
universally regarded those acts as valid, and the creditors of the 
banks took their notes and drafts, and parted with their property, on 
the credit of, and relying upon the validity of those statutes. Let it 
be borne in mind, also, that not only the Circuit Cuurt, in which 
this bill is filed, but the Court of Errors of New York, the Chancel- 
lor concurring in the decision, and a majority of the judges of the 
Supreme Court of that State, Chief Justice Nelson, and th • late Mr. 
Justice Cowen, all agreed in the opinion, that it was competent 
for the Legislature to pass such a General Banking Act by a two- 
thirds vote of both Houses. See the cise of Tlwmas vs. Dakin, in 
22 Wendeirs Report, 9 to 112, and Warner and Ray vs. Beers, 23 
Wendells Reports. Mr. Justice Bronson only dissented, and is en- 
titled to the reputation of originating this strange and dangerous doc- 
trine. 

Article 4, section 1. of the Constitution, vests in the Legislature, 
general legislative powers. It is not, like the Congress of the Uni- 
ted Stales, restricted to a few, specified objects. The mode of car- 
rying these powers into effect is left to the discretion of the Legisla- 
ture, pr, Cowen Justice, in 22 Wendell, 108 and 109. It has beeki 
a common mode of legislation, not only in England, in relation to 
joint stock companies and corporations, but also in many, if not all, 
the States in the Union, to pass general statutes, authorizing indi- 
viduals in a certain mode to associate and incorporate themselves 
for religious, literary, medical, and even manufacturing purposes. 
Such statutes have been in force in the State of New York nearly 
forty years, and were actually in force in the Territory of Michigan 
at the time of the formation and adoption of the Constitution ; had 
been in force for years ; and have been continued down to the pre- 
sent time. If the experience of Mie world teaches anything in mat- 
ters of legislation, it teaches the pernicious and corrupting effects 
of special legislation ; that all acts of a legislative character should 
be general, merely declaring a general rule ; should apply as far as 
practicable, to all the citizens of the country alike ; and should not 
confer monopolies, norspecial powers and privileges on any particu- 
lar individuals. Private laws, like special acts of incorporation for 
banking purposes, were condemnecl by the Romans. See Cicero de 
Legibus, lib, 3, chap. 4, and Murphy*s Tacitus, page 82, note 6. If 
any one will read the account of the bribery and corruption in get- 
ting bank charters through the Legislature of New York, as de- 
tailed by Mr.^ammond, in the first volume of his political history 
of New York, from the 825th to the 339th page, he will blush with 
shame for the corruption and profligacy of poor, weak, and misera- 
ble human nature, when acting in a high official station, and under 
the sanctions of a soleinn oath, to act uprightly. The effect of the 
decision of this very wise Mr. Justice Whipple is, to engraft i^rovi- 
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sions entirely new upon the Constitution of the State, thereby pro- 
hibiting all general legislation upon the subject of corporations, ope- 
ning the flood-gates oi corruption, and exposing the Legislature to 
swarms of lobby-men, to be tampered with, bribed and corrupted, in 
order to obtain private acts of incorporation, for the sole and exclu- 
sive benefit of a few individuals. 

This Court holds the judicial opinions of the State Courts, constru- 
ing State statutes, as forming part of the statute itself. Those opin- 
ions, as I have shown, from the necessity of the case, arising from 
the defect of human reason, will sometimes be equivalent to declara- 
tory statutes, giving a fair exposition of the original statute ; and in 
other cases, they will be nothing more nor less than amendatory 
laws, materially .changing the original statute ; and the question is, 
will this Court give them effect in all cases from the date of the ori- 
ginal statute, though made years afterwards, and thus give them a re- 
trospective operation, to the destruction of individual rights, as in the 
present case before the Court ; or will your honors give them only 
a prospective operation, and confine them to transactions and rights 
accruing after they were made. And if your honors give the judi- 
cial laws of the State a retrospective operation in all cases, the ques- 
tion still arises, will you allow the State judges to engraft as many 
new provisions as they see fit upon the Constitution also, and give 
these new judicial sections of the Constitution a retrospective opera- 
tion in like manner, to the total subversion of individual rights. 

Retrospective legislation is generally pernicious and unjust. Ju- 
dicial legislation, when made retrospective, is equally unjust as 
if made by the Legislature. I believe, however, in vested rights; 
and not in vested wrongs, nor vested injustice ; and am satisfied that 
there are many cases where retrospective legislation is necessary to 
correct the pernicious errors, and unjust rules of judicial legislation, 
into which courts are sometimes misled by verbal subtleties, arbi- 
trary and unmeaning technicalities, and miserable sophisms. I will 
illustrate my position by reference to a few great leading cases ; the 
case of Watson and at vs. Mercer^ 8th Peters, 110 ; Satterlee vs. 
Matthewson, 2d Peters, 380 ; Jansen vs. Hilton, 1 Johnson^ s Rep, 
559 to 562, and Dash vs. Nan Kleeck, 7 Johnson^s Rep. 477. 

In the case of Satterlee vs. Maithewson, the Supreme Coi^rt of 
Pennsylvania made a new law on the subject of landlord and tenant, 
declaring that the former law of landlord and tenant did not, and 
should not apply to titles derived from the Slate of Connecticut, and 
thereby they annulled and destroyed the vested rights, and the just 
and legal title of a class of persons to their lands and tenements. 
The case of Watson and al. vs.. Mercer,shows that the same Court, 
by a very strict and literal construction of a statute in relation to 
the acknowledgment of deeds, annulled and destroyecP the rights of 
a numerous class of purchasers in good faith of real estate, and 
thereby divested the rights of the purchasers, and declared the lands 
vested in the grantors. The Legislature interfered in both cases, to 
preserve vested rights, and the inviolability of contracts from the 
errors of the Court, and the blasting effects of judicial legislation. 
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They passed retrospective statutes on the subject, which were sus- 
tained by this Court ; and they will be approved by the common 
sense, and the moral sense of the civilized world. 

By the common law, if a prisoner for debt, or on the jail limits, 
escape, and is re-taken, or voluntarily returns before suit brought, 
it purges the escape, and may be plead in bar as a defence to the ac- 
tion. The cases of Dash vs. Nan Kleeck, and Janson vs. Hilton, in 
1th and Sth Johnson^s Rep, show that after a revision of the laws of 
New York, which did not in express terms alter the common law 
in this particular, and while the whole legal profession, as well as 
the public, supposed it remained the same, the Supreme Court, by 
their sovereign power, altered, or attempted to alter the law, by 
declaring that a re-caption or voluntary return before suit brought, 
did not purge an escape, and could not be plead in bar to an action 
against the Sheriff, or on the bail bond. The effect of this act of 
judicial legislation, was to take the Sheriff, and all the bail of pri- 
soners by surprise, and to create and impose upon them a new lia- 
bility, and a very onerous liability, which they had not voluntarily 
assumed. The Legislature interfered, and passed a retrospective 
statute, to prevent the injustice which would otherwise have resulted 
from this unjust act of judicial legislation. 

Three of the five judges of the Supreme Court resisted this salu- 
tary and just act of the Legislature, and trampled it under foot, and 
set the Legislature at defiance, by declaring the statute unconstitu- 
tional. In those days, courts of justice were not in the habit of re- 
sorting to so bold and desperate means in the exercise of their powers; 
but this last resort of trampling the legislative powers of the country 
under foot, bids fair to become common under the auspices of Mr. 
Justice Bronson and his disciples. Fortunately for the Sheriffs of 
the State of New York, they had a Court of Errors to resort to, and 
that two of the judges of the Supreme Court, and the Chancellor of 
the State, as well as all the Senators but one, sustained this act of the 
Legislature, as a valid and constitutional law. 

All valid and binding contracts, agreements,' and obligations be- 
tween individuals, arise out of the assent or concurrence of the mind 
of the parties thereto, to do, or not to do, some specified thing, founded 
on a good and sufificient consideration. This assent or concurrence 
of the mind is usually expressed in words, but is often implied ; tV^at 
is, it is supposed from the circumstances of the case, that such assent 
and concurrence of mind did in fact exist, though not expressedi in 
words. No valid contract or agreement can be made without tjhis 
assent or concurrence of the mind, and the understanding of Ithe 
parties, in relation to every part of the contract ; to the subject rrlfat- 
ter, as well as to the terms of it. On this account, fraud vitiatesjall 
contracts ; because, in case of fraud, though an assent of the nf ind 
may be expressed in words, yet the mind being deceived as to Hthe 
facts, there is no real assent of the mind to the facts, and the subjflect 
matter of the contract as they really exist. Good faith, a good ^n- 
sideration, and the assent and understanding of the parties, ar^ es- 
sential ingredients of every valid coutTacX •, ^iv^ Vti^tv. ^w^ t^ w^- 
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tract is made, equal justice between man and man requires that it 
should be enforced according to the understanding of the parties at 
the time it was made, if t[ie terms of it do not palpably violate some 
plain and express provision of law. 

The law ought to be plain and easily understood, so that every 
person can learn and understand its import without difficuly, and 
conform to its provisions. It should not be vague and uncertain, and 
thus operate as a snare to enable cunning men auvi knaves, by watch- 
ing an opportunitv, and lying in waiting like a tiger, or Michigan 
wild cat for his prey, to ensnare, deceive, and swindle the ignorant, 
innocent and unwary. It is also a salutary principle of law, as 
well as of common sense, that no one shall be allowed to take ad- 
vantage of his own wrong. Every law ought to be interpreted by 
courts of justice, and applied in practice in settling the rights of in- 
dividuals, and enlbrcing the contracts and obligations between man 
and man, according to its plain and obvious meaning ; according to 
the general understanding of the public, and the legal profession, 
which must be taken to be the understanding of the parties, when 
the obligation was incurred, and the rights accrued. It should not 
be interpreted and construed as though it contained some hidden 
mysteries, and had some occult and secret meaning, requiring the 
aid of a sort of judicial astrology to understand, and which can be 
perceived only after years of microscopic observation, by such acute 
and subtle spirits as Mr. Justice Bronson and his disciples. Judge 
Whipple and Mr. Romeyn. 

It has been often remarked by distinguished jurists, that the best 
test of an able judge, is his apparently extending his own jurisdic- 
tion, by devising new remedies and new rules for new cases as they 
arise; and adapting, extending, and applying the principles of law 
td^ the constantly varying transactions of men, so as to furnish a 
complete remedy for every wrong. This is necessary, in order to 
prtBvent a failure of justice; for, as I have shown, every contract 
should be interpreted and enforced according to the understanding of 
thfe parties at the time it was made. Courts of justice, of the highest 
character, are, and ever have been, in the habit of adopting and de- 
claJring new rules of law, and of modifying and making exceptions 
to rules of law previously established, in order to avoid and prevent 
gribs injustice, which would result from carrying out such rules of 
law to their ultimate consequences. Inasmuch as the rules and pre- 
ced snts established by the courts are considered and treated as part of 
the common law of the land, the judges, being law-makers, and 
maAy of them weak and short-sighted men, of very limited views, 
wh(l can't foresee the evil and pernicious consequences of their rules 
andl precedents, it is necessary that when such evil consequences are 
developed and discovered, that the court should have the power of 
corrjecting and avoiding them, by modifying their own rules. The 
couttts often take similar liberties with acts of the Legislature, and 
consltrue them, not according to their apparently literal import, but 
accQ^rdJiig to the nature of things, and the transactions to which they 
^eJaJ!e. This is often donOf when a literal conslTUolion v*o\i\d mNoVj^ 
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a contradiction of some other part of the same act, lead to absurdity, 
or produce gross injustice ; in either of which cases, the court pre- 
sume that the Legislature made an oversight, and did not intend to 
make the law according to the strict literal meaning of the words of 
the statute. These conbtructiuns, nioJilications and exceptions, 
which are often nbthing more nor less than aJteriilions and amend- 
ments of the former law, are or formerly were, and ought to 
be, adopted by the courts, to avoid and prevent injustice, not to pro- 
duce it ; to protect and maintain vested rights, not to abrogate and 
destroy them ; to construe and enforce contracts and obligations, ac- 
cording to the original intention and understanding of the parties, 
not to impair, subvert or nullify them ; to maintain rights, and not 
to produce, nor to perpetuate wrongs. 

Some of the Judges of the Supreme Court of Michigan, have de- 
clared that they act upon principles, in making decisions, and do not 
look to consequences. This in plain words, means that they disre- 
gard consequences, and are governed entirely by arbitrary rules and 
precedents, which they call principles. What kind of principles are 
they governed by ; good principles, or evil principles ? I shall 
hereafter refer to a tew specimens of their decisions, and judging 
from the effects and consequences which must necessarily result 
from many of their decisions, in impairing and annulling contracts, 
and destroying vested rights, any one would think they were gov- 
erned by evil principles, if by any principles at all. Men, and very 
honest men too, often flatter themselves that they are governed by 
principles, when their principles are of the most pernicious and dan- 
gerous character. Thousands of persons, including St. Paul, have 
thought they were governed by principles, when they were perse- 
cuting iheir fellow beings for opinion's sake even unto death ; but 
enlightened men of these days, in reviewing their acts, regard their 
principles as emanating from the devil, and not from the deity. Our 
English, as well as our puritan ancestors, thought themselves gov- 
erned by principles, when they were punishing with death, persons 
denominated witches ; but these principles have been found to be 
iKised on pernicious and dangerous delusions. What is the safest 
test, to determine, whether a principle is correct or not ? Some 
men, learned in the common law, whose minds have been contracted, 
and whose^ moral faculties have been blunted by disregarding, or 
overlooking natural justice ahd equity, and constantly referring to 
arbitrary rules and judicial precedents, as the basis of their reason- 
ing, do not seem to know, that the only safe test to determine 
whether a principle is good or evil, is to carry it out to its final re- 
sults, and see what are its effects and consequences ; whether good 
or evil, just or unjust. It appears to me, that every principle must 
be evil, which annuls and destroys contracts made in good faith on 
the part of the creditor at least ; upon the faith and in pursuance of 
an act of the legislature passed by a majority of two-thirds of each 
house, approved by the Governor, and regarded and U^-a.^ft.d^sJs.^^^fc 
time of the contract and for years at\.et>Nxit^^n\i^ Xi^'v^'^^ ^^\>x«>rX- 
logpartieSf as well as by the who\e commumX.^ ,^^ n^^^ "^^^"^^^^^ 



14 

Many politicfians and judges, who have been accustomed to look 
with a jealous eye upon the limited powers of our national govern- 
ment, and to view them through an inverted microscope, so diminish- 
ed that only the larger and more important powers are perceptible, 
have applied the same medium and principles to the examination of 
the powers of the State Governments. The new constitution of New 
York, pledges the income of the Erie and Champlain canal, for the 
payment of the canal debt, and thus in express terms recognizes those 
two canals. The present Secretary of State, Judge Young, in a re- 
port to the Legislature as one of the canal commissioners on the sub- 
ject of several other projected canals in 1825, declared that the Le- 
gislature had no power under their constitution to make, or appro- 
priate money to make, any canals except those thus specified in the 
Constitution. His mode of reasoning, was as follows : the Consti- 
tution, he said, recognized one Governor, and on^ Supreme Court, 
and two canals, and it would be as competent to have two Gover- 
nors, or two Supreme Courts, as to have any more than those two 
canals. The same Constitution requires a two-third vote of both 
branches of the Legislature, to authorize appropriations by the State 
for local purposes. An act was passed by a majority vote only, au- 
thorizing a loan of State bonds, to the amount of two or three mil- 
lions of dollars, to an incorporated Railroad Company, to aid in con- 
structing a railroad across the Southern part of the State, from the 
Hudson river near the city of New York, to Lake Erie. The same 
wise Secretary of State, looked into his dictionary for the definition 
of the word locaU insisted that because the New York and Erie 
Railroad, though laid out nearly five hundred miles long, had a lo- 
cality less extensive than the whole State, it was a local work — and 
the bonds issued to the company for the construction of the same, 
were issued for local purposes within the meaning of the Constitu- 
tion ; were issued in violation of the Constitution ; and were there- 
fore null and void. 

If such an object was local, then ewery appropriation and expendi- 
ture of money, must necessarily be local, from the very nature of 
things ; for the same money^can't possibly be expended in every 
part of the State under one appropriation. This is logic worth hav- 
ing ; it is fully equal to the logic of our learned Judge Whipple, in 
the case of Green vs. Graves, By such logic the officers of the 
State df Mississippi, have proven to the world, that the bonds repudi- 
ated by them, were issued in violation of the laws of the State, and 
are null and void, and in a similar mode, Michigan and nearly all 
the debtor States, might make out their contracts, illegal, null and 
void. But unfortunately for them, the common sense of the civil- 
ized world, has never eoabled them to perceive and appreciate the 
force of such reasoning. 

While this speculative and visionary class of politicians, confined 

their contracted theories to the General Government, and contented 

themselves with declaring a national bank, the distribution of the 

proceeds of the public ionds, and appropTiatione from the national 

treasury for improving harbors, the nayigalion o? tVj^t^ biv^ o'Oact 



15 

purposes of internal improvement, contrary to the Constitution of 
the United States, which creates a government of limited powers in 
many respects, there was some plausibility in their mode of reason- 
ing ; but when they apply the same doctrines and mode of reason- 
ing to the powers of the State governments, and to the construction 
or rather to the nullification and destruction of contracts, it becomes 
dangerous in the extreme ; produces the grossest injustice ; and if 
carried out, would soon undermine and destroy the State Govern- 
ments. 

At the time of the formation of the first Constitution of New York, 
in 1777, there was a colonial statute in force, authorizing private 
roeuis to be laid out for the benefit of individuals, across the lands of 
other individuals, on the damages being assessed and paid ; a similar 
statute was in force at the time of the adoption of the new Constitu- 
tion in J 821, and has been in force probal^ly over a century, and all 
the land titles in the State have been acquired subject to such a rule. 
Such a law is absolutely necessary to protect the rights of all hol- 
ders of lands, lying back from public roads ; and seems to be founded 
upon the everlasting principles of natural justice. In a recent case 
reported in ^th HilVs Reports^ 144 to 148, Mr. Justice Bronson, de- 
cided that all those statutes were made in violation of the Constitu- 
tion and of private rights, and are null and void. Judge Cowen con- 
curred in the opinion: the Chief Justice Nelson, gave an able dissent- 
ing opinion. This decision is placed upon the sole ground, that the 
effect of the statute, is to take the land of one man at the eppraisal 
of a committee, and transfer it to another, and for that cause they 
assume the statute to be unconstitutional and void. If it is to be re- 
ceived as sound law, then it applies equally to every State in the Un- 
ion, and to every private road heretofore laid out, as well as to eve- 
ry charter for a turnpike, railroad, or canal, throughout the United 
States; and all of them are ntill and void, and confer no rights on 
the claimants, or corporators. This result is inevitable. It will ap^ 
ply not only to the statutes, but to all the roads, and to ail the rights, 
claimed under them. No rational distinction can be made between 
private roads, and turnpikes, railroads, &c. so far as the power of 
the Legislature is concerned, to authorize the lands of individuals to 
be taken, over which to make them. All such enterprises are under- 
taken for the individual profit of the corporators ; but can't be prose- 
cuted without taking private property. It is true, the public may be 
indirectly benefited ; but the public is composed of individuals, and 
every individual has a natural, as well as a legal right to a road, and 
if he can't have one at the public expense, he is surely entitled to 
one at his own individual expense. This judicial law, or section en- 
grafted upon the Constitution, abrogates one of the most important 
powers of the State government ; and if the Supreme Court were 
formed of such judges as Bronson, Young and Whipple, and were 
unchecked by a Court of Errors, they would in few years, sap the 
foundations, and cripple and entirely destroy the efficiency of the 
State government. 

Let as examine a few recent Aecisvows o^ \N\^ V^^^^^ ^^'0^^'^Ni.^'^^'«>» 
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Court of Michigan, which have a bearing upon private rights and 
the validity of contracts, to see if their decisions should be treated 
by this court as infallible, and correct expositions of the law. The 
case of Piatt vs. Drake^ decided last winter, was an action by the 
endorsee, against the endorser of a promissory note. The note was 
payable at a bank, and was protested by a notary public, and the 
notice given by him to the endorser was the usual printed notice, 
filled up in the precise form of the notice in the case of Mills vs. the 
Un ted Slates Bank, reported in 11 Wheaton's Rep, 431, and after 
describing the note, notified the endorser that the same had been 
duly "protested for non-payment." The Supreme Court, in the 
fullness of their wisdom, entirely disregarded the decision of this 
Court in the above case of Mil Is , as too loose and unsatisfactory, 
(not sufficiently technical I suppose,) and pretending to base their 
decision upon a mere dictum in the English case of Solarte\s. Pal" 
mer^ in 8ta Blights Reports, declared the notice insufficient ; the en- 
dorser discharged ; and his contract null and void. Notices of the 
same description have been given to endorsers to a large arftount in 
this State, probably to the amount of over an hundred thousand dol- 
lars ; all of which are discharged, and their contracts nullified, if 
this decision is to be recognized as law. The decision alarmed the 
officers of banks in this city, and almost destroyed at once the credit 
of endorsed paper ; and. induced some, if not all the banks, to change 
the form of the paper they were in the habit of discounting. The 
dictum in the case of Solarte vs. Palmer, which our Supreme Court 
pretended to fo low, that the notice must convey full intbrmation in 
** express terms, or by necessary implication, thai the paper had been 
presented for payment,^' has been much qualified, if not entirely over- 
t'^rned, in the subsequent cases of Hedger vs. 8teve7ison, 42 Eng. 
Com. Law Rep, 737 and 738, and Robson vs. Curlewis, id, 741 and 
742. In the first of those cases, the notice stated that ^^ the note 
(describing it) is returned unpaid ;^^ and the other, " your draft upon 
C. is returned to us unpaid ;" not a word being said in either notice 
about a presentation of the paper for payment, or that it had been 
dishonored, and yet both notices were held good. 

In the case, of Charles C, Rood vs. School District number 7, of 
the town of Bloomfield, before a justice, the justice gave judgment 
for the plaintiflT, and entered the names of the plaintiflTand defendant, 
and all the proceedings accurately on his docket, except that in the 
judgment clause, he used initials, a capital P. for plaintiff and a capi- 
ttal D. for defendant, as follows: " therefore it is considered that the 
said P. do recover of the said D. the sum of," &c. An action was 
brought upon this judgment, and the docket was introduced in evi- 
ilence, the plaintiff offering to explain the meaning of the initials P. 
and D. and to show that the justice was in the habit of entering his 
judgments in that form. The Supreme Court held that the judgment 
was void for uncertainty ; that no parol explanation could be al- 
lowed ; and that the action brought upon it could not be sustained. 
7/ a writ of error or certiorari had been taken to remove the judg- 
iOje/i/ to the Supreme Court, the informality in enleTin^ \\ -wovild 



.uLve been a plausible technical grounc/, to some minds, to reverse 
the judgment ; but inasmuch as the court below had jurisdiction of 
the parties, and of the subject matter, and the error was a mere mat- 
ter of form, in entering the judgment upon |he docket, and the ques- 
tion came up collaterally, to treat the judgment a* void for uncer- 
tainty, and as a nullity, sounds to me like strange law. If any man 
but a judge or a lawyer had looked at the docket, and said he could 
not tell for whom, and against whom the judgment was rendered, the 
by-standers would have thought he was stultifying himself. 

In a new country, comparatively rude, and mostly a wilderness, 
like Michigan, if very strict and technical rules in matters of form 
as well as of substance, are applied to the transactions of the people, 
and to the acts of public officers, scarcely any thing will stand the 
test of scrutiny ; and the effect will be, to overturn contracts, deeds, 
records, judgments, and every thing else. Scarcely any proceedings 
will be beyond the reach of this species of judicial vandalism, which 
is worse than South Carolina nullification. The proceedings of our 
Supreme Court during the past year, are truly alarming to every 
intelligent and reflecting man. The cases I have cited are but spe- 
cimens of the character of a number of their decisions. Your honors 
must decide whether such decisions should be received and treated by 
you as infallible expositions of the law. 

This court is bound by the Constitution of the United States as the 
Supreme law of the land. The 10th section of article 1st of that 
Constitution declares that no State shall pass any bill of at- 
tainder, EXPOST FACTO LAW, OR LAW IMPAIRING THE OBLIGA- 
TION OP CONTRACTS. Now if the decisions of this Court are 
sound law, which declare the decisions of the State Courts in con- 
struing a State statute, part op the statute itself, or rather ex- 
planatory amendments thereto ; then the conclusion follows, that 
the courts do possess a substantial law-making power ; that part 
of the legislative power of each State, and the highest branch of 
that power too, is legitimately vested in the highest judicial tribunal 
of the several States. If this were not true, vour honors would not 
look to the decisions of the State Courts, to see what are the State 
laws, and particularly the State statutes ; but you would look to the 
terms of the statutes only, and to the history and usages of the coun- 
try. 

The people of the United States, for the first time in the history 
of the world, attempted an entire separation of the powers of gov- 
ernment into three branches, legislative, executive and judicial. But 
the decisions of your honors heretofore cited, show that a total, com- 
plete and perfect separation of the judicial from the legislative pow- 
er is impossible in the nature of things ; that the imperfection of hu- 
man language in expressing thought, and the want of foresight of 
legislators, to perceive the future transactions and acts of men to 
which their statutes will apply, are such as to render the true mean- 
ing of statutes often obscure and uncertain ; and renders it necessa- 
ry for courts to fix their meaning by inter^JretatiQl^^^\^v^,'^\%^^'5^!^^^'^ 
more nor less than engrafting u\^oiv \Vv^w\ ^-x^VivaX^^N Y^^NXix'^^^A 
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amendments. In common law matters, the legislative powers of the 
courts, are still more obvious to the view of every one ; in fact, in 
this branch of law, their legislative powers seem to be almost exclu- 
sive ; the Legislature seldom having much to say on the subject. 
The courts make the common law in the progress of their judicial 
duties and apply and administer it as judges at the same time. Their 
judicial and legislative powers, are thus blended together, and are 
inseparable from the nature of our jurisprudence, and must remain 
so, until the whole substance of our common law is enacted into a 

. code. They make not only rules of practice and pleading, but rules 
'of evidence, rules of action in business, rules of right, rules of pro- 
perty, and rules to construe and determine the obligation, and the 
extent and meaning of contracts. This is substantially making laws; 
and they make more of these general laws, than the Legislatures of 
the several States do ; and what makes their legislation of the most 
dangerous character, is this, it is mostly retrospective^ and takes the 
public by surprise. 

If, therefore, the courts are vested with lato-making powers^ which 
they exercise in making decisions ; by making decisions they do in 
fact pass laws, within the meaning of the Constitution of the United 
States ; and if they make or pass a judicial law impairing the obli- 
gation of CONTRACTS, it is equally a violation of the federal Consti- 
tution, as if such law had been made by the Legislature of the State. 
Does not this inhibition, not to impair the obligation of contracts, ap- 
ply as well to the judicial law-making, as to the legislative law-ma- 
king of the several States ? and when a case is presented, is not this 
court as much bound to look into these judicial laws, as into the acts 
of the legislature, to see if the complaints of parties, that they im- 
pair the obligation of contracts, are not true ? Will your honors 
shut your ears to the complaints of suitors, and allow the Constitu- 
tion of the United States to be trampled under foot, by treating the 
decisions of the State Courts in relation to their statutes, as infallible 
as the Pope of Rome is regarded by his subjects? I do not object to judi- 
cial legislation in toto, because T think it in some measure unavoidable; 
but I do object to its cloven foot ; its claims to infallibility ; its retro- 
spective character; its proud and haughty domination over the Le- 
gislature, and assumption of power to subvert and trample upon con- 
tracts, as well as upon the acts of the Legislature ; all done under 
the cloak and modest garb of judicial power. If we are to have 
w(5lves or mid cats among us, let them wear their natural livery and 
not be allowed to steal the garb of the lamb, in order to deceive the 
public. 

Let us suppose for the purpose of illustration, that the Legislature 
of Michigan had been ten times more radical than they have been, 
and in their radical freaks, instead of passing acts, as they did in 
1839 and in 1842, providing remedies against these wild cat banks, 
and the directors and stockholders thereof, had passed laws declar- 
ing the General Banking Acts unconstitutional, and not merely im- 
paired, hut actuaUy abrogated and nullified all their acts and con- 

/rac/s by declaring them utterly void. Suppose \tv ^txcX, ^Vve Le^is- 
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lature had done by their enactments, precisely what the counse*! for 
the defendants insist the Supreme Court have done ; to wit : nulli- 
fied and declared null and void, all the acts, contracts, and debts of 
these banking associations : and suppose the validity of such acts had 
come before the Supreme Court, and been affirmed ; it would then 
come directly within the letter of the judiciary act of the United 
States, authorising the removal of the cause from the State Court to 
this Court, for the final determination of the question whether such 
acts did, or did not impair the obligation of contracts 'J This court 
could not then escape from the decision of the question, by resting 
upon the infallibility of the State Court, without disregarding the 
Constitution of the United States, as well as the 25th section of the 
Judiciary Act of 1789. 

In the case supposed, the law complained of as impairing the ob- 
ligation of contracts, would have been passed by the Legislature, ap- 
proved by the Governor, and confirmed by the decision of the Su- 
preme Court of the Stat^; and yet this Court would not be bound by 
its decision ; but your honors would look into the statute, as well as 
into the decision, and judge for yourselves ; and if your honors, on 
a full examination of the question, found such statute did impair the 
obligation of contracts^ you would disregard the decision of the court, 
as well as the statute, and declare them both void. On the other 
hand, when the Legislature is conservative in its character, and pro- 
vides remedies to enforce contracts; and the Supreme Court be- 
comes radical, and ambitious of displaying their power, and attempt 
to make judicial laws to nullify the acts of the Legislature, and to 
subvert and destroy contracts ; are these judicial laws more binding 
on this court, than decisions which affirm the acts of the Legisla- 
ture ? This is the inevitable conclusion, absurd as it seems to be, to 
which the doctrines contended for, by the defendant's counsel neces- 
sarily lead. They contend that the decisions of the State Court, 
which annul acts of the Legislature, must be treated by this court as 
infallible, though their inevitable consequences are to impair and 
annul the obligation of contracts ; while all decisions in affirmance 
of legislative acts, impairing the obligation of contracts, may be re- 
viewed and reversed by your honors, sitting as members of the Su- 
preme Court of the United States. 

These banking associations issued negotiable paper ; all their is- 
sues were of that character. The original cause of action upon 
which the judgments set forth in the bill were obtained, was a for- 
eign bill of exchange drawn upon a bank in the city of Albany. My 
clients are non-residents of this State, and took the draft upon the cre- 
dit of the common usages and laws which govern foreign bills ofex- 
change.^ This Court, in the case of Swift vs. Tyson^ reported in 16 
Peters 1, decided that they would not be bound by the decisions of the 
State Courts on questions of commercial law, although such questions 
might relate to promissory notes, which are regulated by the State 
Statute. 

Let us suppose that in the Dartmouth CoWe^^ caaa, ^^^y^^^Xs^ '^wn^ 
court, the State Court had declared lYve d^wV^x o^ S^^ ^^'^^^ ^^^ 
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and void, on account of the same being in their opinibn contrary to 
the SPIRIT of the Constitution. (That is the ground on which 
Judge Whipple decided the question of the validity of the general 
banking acts ; he did not pretend they were contrary to the letter 
of the Constitution.) The decision of. the State Court in such case, 
would impair and destroy the contract implied in. the charter of the 
College ; and yet it would not be more extraordinary than the de- 
cision of Judge Whipple ; and not more ultra and dangerous, than 
the decision heretofore referred to, of Judge Bronson of New York, in 
declaring the statutes in relation to private roads null and void ; 
though such statutes have probably been in force a century or more. 
Would this court feel bound by such a decision, thus allowing con- 
tracts to be declared void and not partially but totally abrogated, by the 
State Courts, merely because such radical and dangerous principles 
originated with the Supreme Court of the State, instead of origina- 
ting with the Legislature 1 

The case of Fletcher vs. Peck^ decided bjPthis court, grew out of 
an act of the Legislature of Georgia, declaring a former statute void, 
under which the Governor of the State had conveyed the lands in 
question. This Court held the conveyance by deed an executed con- 
tract, and protected by the federal Constitution, and declared the 
last statute, which purported to destroy the deed, null and void, on the 
ground that it impaired the contract of the deed. The pretence was, 
that the first statute under which the deed was made, was obtained 
by fraud and was void and the grant void on that account. The or- 
dinary mode of doing sqch things in those days, was by the Legisla- 
ture ; it is reserved for the more modern era of Judge Bronson and 
his disciples, Judge Whipple and others, to attempt to restrict and de- 
stroy legislative power. VVhat if such men as Bronson, Whipple 
and Young, had been judges of Georgia at the time referred to, and 
instead of waiting for the Legislature to declare the act fraudulent 
and void, the judges had done so, would the judges of this court have 
felt bound by such decision and shut their eyes to the facts and cir- 
cumstances as well as the law of the case, and allowed the deeds 
made by the Governor to have been vacated and annulled ? 

Before the adoption of the eleventh amendment to the National 
Constitution, the States could have been sued in the federal courts 
for their debts, by citizens of other States. Suppose such a case had 
arisen ; that a State had been sued first in its own courts, and the 
State Court had declared the contract null and void on pretence of 
its having been made in violation of the Constitution or of some 
statute of the State ; would the national courts be bound by such a 
decision, without inquiring into its correctness ; thus allowing con- 
tracts to be impaired and annulled by State Courts, and leaving in- 
dividual creditors to be swindled according to laWf and entirely toith" 
out remedy ? * 

I am told the Supreme Court of Mississippi has disregarded the de- 
cision of this Court in Graves vs. Slaughter^ reported in Ibtk Peters^ 
itod decided that such contracts are null and void. Now is it fair to 
assume that the decision of this court'in that case was cottedl Vi «»> 
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then the contract in that case, and all similar contracts are legal and 
valid, and should be enforced by courts of justice, both State and Na- 
tional ; and in such case, the decision of the Slate Court, if carried 
out, would effectually nullify and destroy legal and valid contracts 
to a very large amount, probably over two millions of dollars. Ah ! 
but these contracts were void in their inception, and were never va- 
lid contracts, by reason of their being made in violation of the State 
Constitution, say the counsel for the defendants ; the decision of the 
State Court is conclusive on the subject. This court has however 
decided otherwise, and when doctors disagree who are to determine 
the question 1 To assume that the contract was invalid and void in 
its inception because the State court has so decided when this court 
has decided otherwise, is begging the question, not arguing it ; it is 
assuming that the State Court is very wise and infallible, and that 
this court is very weak and liable to err; or else it is assuming a 
much stranger hypothesis, that no contract can be deemed valid until 
it has received the sanction of the Supreme Court of the State in 
which it is made ; in other words, that it is the approval of the State 
Court which makes any contract legal and valid, and their disappro- 
val renders it illegal and invalid. This is the legitimate result of 
such resoning ; and if it is correct, then State Courts not only make 
law at pleasure to govern transactions which occurred previously, 
but they can make contracts legal and valid, or illegal and invalid, 
years after they were entered into ; and not only the law itself, but 
the validity and obligation of contracts will depend entirely upon the 
individual whims and opinions of the last set of State judges who may 
happen to pass upon them. A mere change of judges may change 
the law, and make contracts invalid, which were previously valid ; 
and contracts may according to this rule, be legal and valid to-day, 
and the same, or contracts of the same character, may be illegal 
and invalid to-morrow. If this is the law, then cunning operators, 
like perhaps many of the Mississippi slave-dealers, and Michiganfi- 
nanciers, may accumulate as many debts as their character and cre- 
dit will permit ; and then begin to manage and log-roll to get the 
right kind of judges upon the bench of the Supreme Court ; and their 
task is accomplished. The court will discharge them from their 
debts by declaring all their contracts illegal in their inception, null 
and void ; and they will go acquitted, without any thanks to Con- 
gress, bankrupt laws, or bankrupt courts; 

Now I had supposed, that every contract was valid, or invalid at the 
time of its being made, depending on its own intrinsic character 
and the laws then in force, and not on the laws which may be sub- 
sequently made, either by the court or the Legislature ; and that 
the validity of a contract does not depend either on the approval or 
the whims or opinions if you please, of the State Judges to be there- 
after expressed. If I am correct in this, then this court should pay 
asf little attention to the judicial opinions of State judges, made years 
after a contract was made, and after passion, prejudice and feeling 
of interes/t were aroused, as tVvey vrovAd^ \o ^ ^vi^^^^xsX v^rX '^ *^^ 
Legislature, No Legislature vrVi\c\v eN«t«sa«tp5^^\^'^^'^'^»^^'^ 
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Michigan, has been so radical in its career, as the Supreme Court 
has been during the past year. 

It' it is a fair hypothesis to assume, that the State Courts can pos- 
sibly err ; and they should err, and declare a contract illegal and 
void, which was in truth legal and valid when it was made ; then 
their decision would impair the ohligation of the contract, within the 
meaning of the Constitution of the United States ; and the duty is 
imposed upon this Court, to expound the supreme law of the land, 
and sea that the supreme law is not trampled under foot by either the 
State Legislatures, or the State Courts. It strikes me therefore, that 
it is the duty of this court to examine the validity of every contract, 
and so much of the law, whether statute or common law, as related to 
its validity, for themselves; and in making such examination, they 
should look to the decisions of the State Court made before the con- 
tract was made, as well as to the statute, but should never look into, 
or be in the least influenced by any subsequent decisions of the State 
Courts. 

Suppose, after the citizens of Mississippi had got millions in debt to 
the citizens of other States, for the purchase of imported slaves on 
contracts similar to the one stated in the case of Graves vs. Slaughter ^ 
the Legislature of that State had passed an act, declaring all such 
contracts null and void ; and the State Court had affirmed the sta- 
tute, as a valid one; the case would then come directly within the 
2.5th section of the judiciary act of 1789, authorizing the removal of 
the cause to this Court for final adjudication. This court would then 
pass upon the validity of the contract, and upon the Constitution and 
laws of the State in force at the time, which govern the contract, as 
well as upon the subsequent statute declaring the contract illegal and 
void ; all these questions, your honors, would in such case decide for 
yourselves, without being influenced in the least by the decision and 
opinions of the judges of the State Court. If your honors should 
look to the decision of the State Court appealed from, to determine 
the validity of the contract, and bow in blind submission to that de- 
cision, it would determine the whole case in favor of the appellee ; 
and the appeal, and all the proceedings in this Court, would look to 
me like a ridiculous farce. 

The National Courts were created to enforce the Constitution, and 
protect individual rights, as well as to protect the powers of the Na- 
tional Government ; because it was thought unsafe to rely on the 
State Courtsl It was supposed the State Courts, as well as the State 
Legislatures, might in some instances be influenced by t^e local feel- 
ings, opinions, prejudices and interests of the people of their respec- 
tive States ; and that their views would often be too contracted. On 
the other hand, it was supposed that the judges of this court, coming 
from the North and the South, the East and the West, from all parts, 
the borders as well as the centre of a great nation, composed of nu- 
merous States, would have better opportunities of taking enlarged 
and extended views of the whole nation; of the civil, commercial and 
po}hjca) raJations, existing between the several States and the citi- 
^^/7s thereof, and of the powers of the National and Stale GoN^tti- 
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ments; and would be better qualified than the State Courts, to decide 
great questions of constitutional, and commercial, as well as of inter- 
national law, and to fix und adjust judicially, the corner stones and 
boundaries of power, so as to enable the whole to move on harmo- 
niously together, and to assume and maintain the station in the fam- 
ily of nations, of a great, powerful and intelligent people. What 
'would have been at this time the commercial relations and the facili- 
ties of navigation between the several States, if the judges of this 
court had yielded their noble, enlarged and national views, and their 
far-seeing wisdom, to thecontracted local views of thecourts of New 
York, influenced by State pride, as well as by interest and prejudice, 
on the subject of navigation by steam ? A steamboat passing up the 
Mississippi and Ohio rivers, or through our great inland seas, would 
have been required to get licences from some half a dozen different 
States, and to pay tribute, or toll, about as frequently as was re- 
quired of a common carrier in the interior of France, under the old 
feudal regime, prior to the revolution of 1789. This court, moving 
on in its extended sphere of action, with a grand and expanded view, 
such as no other court ever possessed, has built up a vast and harmoni- 
ous system of constitutional law, which will be a brilliant and steady 
light to the nations of the earth, as long as civilization shall last 
Well would it be for some of the State judges, if they could divest 
themselves of their personal vanity, and local and party prejudiceas 
and be guided, on questions of constitutional and commercial law, 
by the great and just principles established by this Court. The ex- 
perience of over fifty years, has verified the wisdom of the framer» 
of the National Constitution, and of the members of the first Con- 
gress, in organizing this Court as a conservative branch of the gov- 
ernment ; as the only branch which can act directly upon, and 
check and regulate the State Governments and keep them within 
their proper sphere of action, by reviewing the acts of their respec- 
tive Legislatures, as well as the decisions of their Superior Courts, and 
declaring them null and void, when they are found to be inconsis- 
tent with the Constitution of the United States. Though local opin- 
ions, and attachments to particular systems of law and government, 
must necessarily operate more or less upon the members of this 
Court, yet, coming from distant regions of a wide and extended coun- 
try, no two from the same State, the peculiar opinions and attach- 
ments of each are in general counterpoised, and neutralized by the 
others, so that the various interests, the rights, and the policy, as well 
as the peculiar institutions of every portion of the Union are taken 
into view. 

The National Courts were- created as the palladium or guarantee 
of our constitutional rights ; but if they submit implicitly to the de- 
cisions of the State Courts, do they not abandon their duties, and 
leave individuals unprotected ; and deprive them of the guarantee 
which the national Constitution intended to secure to them ? And 
would not this court by such a course, also abandon its character and 
station as a Superior and Suyil^iiii& Co\r«Jt^<st^^\ft^V:v^^\^^^^^'^^ 
supreme law of the land, and asauTCv^ v\v^ ^\a^AQv^ ^^ 'wv'ws^ww^x ^'cs^x>. 
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acting in pbedience to the decisions of the State Courts, and thereby 
become a useless and expensive co-ordinate tribunal, of an inferior 
character ? If the National Courts submit implicitly to the State 
Courts, individuals are left unprotected ; and if the State Courts are 
radical or reckless enough to impair the obligation of contracts and 
destroy private rights, they can go on in their high career and tram- 
ple the National Constitution, as well as individual rights, under 
foot with impunity. 

In fact, if this Court say by their decisions, that they will follow 
the State decisions in all cases relating to their own laws, they 
thereby encourage State judges, influenced by party, local, and 
popular prejudices, to take counsel of their own passions and personal 
vanity, and to go on in their radical and destructive career. Men are 
the same in character, and capacity, and in their prejudices as well as 
in their opinions, after being elevated to the bench, that they were be- 
fore. When partizan politicians, of limited acquirements, small ca- 
pacities, and violent prejudices are elevated to the bench, as is often 
the case, their moral and intellectual character and capacities are not 
changed ; and they must try to administer justice, (and generally, 
no doubt, do so honestly,) as near as their feeble capacities and pre- 
judices will admit of. Such being the fallibility of man, the imper- 
fection of all human reason, I do protest against the doctrine of stare 
decisis being carried to such an extent as to require the decisions 
of any judge or judges. State or National, to be considered and treated 
as infallible tests and standards of law, to which we must bow in blind 
and silent submission, without the liberty to examine and discuss the 
soundness and justice of the principles upon which they are founded. 
If such is to be the case, the State judges may be regarded as the 
sovereigns of the country : their decisions being as absolute, and be- 
yond all control of the legislative department of the government as 
the will of the Autocrat of Russia, or the Emperor of ancient Rome. 
Their will would be law, and they could make any class of con tracts 
valid or void, just as they see fit. They would have established 
complete dominion over the Legislature, and by carrying out the 
same doctrines, to investigate the acts of the Executive department, 
they can, by means of writs of prohibition, mandamus and injunc- 
tion, control that department also, and thus establish their own com- 
plete and absolute sovereignty. 

It is no apology to say judges are honest, patriotic, and actuated 
by pure motives; that does not change the pernicious effects of a 
wrong decision ; of a bad precedent. In the case of Green vs. 
Graves, on the constitutionality of the General Banking Acts, the 
opinion was written, and the chief, if not the only examination 
of the question was made by Judge Whipple ; Judge Goodwin took 
no part, and the other two judges assented to the decision. In argu- 
ing the case of Graven vs. Slaughter, Mr. Webster, as reported in 
I5th Peters, 490, insisted that the opinions of the judges of the State 
Court where such a question arises, which are liable to be influenced 
by Joca) passions &nd pxejyidices, and by the interest of friends and 
Melghborai should haveiless weight with this Couxl XVvw\ xVv^ o\iUv- 
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ions of any other State Court, which may be free from such impro- 
per influences. 

The position of Mr. Webster is sound, unless men can reason more 
clearly, and are actuated by purer moral principles, when influenced 
by passion, prejudice and interest, than when they feel totally disinter- 
ested, and are perfectly free from either passion or prejudice. 

Let us examine for a moment the position of Judge Whipple in 
relation to this question. I believe he says in his opinion, that there 
were two chartered, and three wild cat banks in the village of Pon- 
tiac where he resides. His father-in-law was one of the directors of 
this very Detroit City Bank. One of the judges associated with him 
for years on the bench in Oakland County, was President of one 
of the wild cat banks ; several of the lawyers in the judges circuit 
were stockholders ; the tavern keeper with whom^he boarded, and a 
large number of the most active and influential men of the village, 
were stockholders and directors of these banks. After the failure of 
these banks, the stockholders and directors were all anxious to save 
themselves ; and after the splendid discovery was made by Judge 
Bronson, that the General Banking Act was unconstitutional, the 
subtle counsel for the defendants caught the idea, and commenced 
the music, and all the little dogs, tray, sweetheart and blanch, joined 
in the chorus, and barked like fury, unconstitutional and void ! un- 
constitutional and void ! unconstitutional and void ! This chorus 
was sounded, and echoed through the village for months and years ; 
until the very atmosphere which the Judge breathed, was tainted by 
the pestilential vaporing of these wild-cat financiers, and their sate- 
lites ; and it is a wonder if it did not affect his mid-night dreams, as 
well as his mid-day reveries. 

Let us now examine a little this long and learned opinion, in which, 
with gigantic power, he annihilated the arguments of Judges McLean 
and Wilkins, as well as those of Judges Nelson and Cowen, of the 
Supreme Court, of Walworth, Verplanck and others of the Court of 
Errors of New York. He assumed that the object of introducing 
the clause into the Constitution, requiring a two-third vote on "all 
acts of incorporation," was to check the facility of obtaining bank 
charters. He said the General Banking Act was not an act of in- 
corporation, inasmuch as it did not directly create any corporation 
but merely provides a mode by which individuals may become a cor«^ 
poration ; that it was not within the lktter of the Constitution* 
but did come within its mischiefs, and therefore within its spirit^ 
He admitted that any act plainly within the letter of this two-third 
clause of the Constitution, may be passed by a two-third vote of both 
branches of the Legislature, and thereby become a valid law ; but he 
insisted that the General Banking Act does not come within the let- 
ter of the Constitution, though it is plainly within its spirit, there- 
fore the Legislature could not pass such an act at all, and make it 
valid, not even by a two-third vote. Such, I understood to be the" 
purport of the decision, as I heard it delivered. 

My mode of reasoning would be \\vv5i \)tv^Cje\vettj^'^"«:^^^^^^5^ 
either is, or is not, within this Uvo-X\i\t^ c\\\.\\^o'>t>^'5;^^^^'^^^^'^^'^' 



26 

if it is within this two-third clause, then if passed by a two-third vote 
it was a valid act ; if it is not within this clause at all, inasmuch 
as general legislative powers are conferred on the Legislature, and 
there is no other inhibition or restriction to the passage of such an 
act except what is contained in the two-third clause, then it might 
have been passed by a simple majority vote of both houses, and on 
receiving the approval of the Governor would become a valid act. 
But if the act is within the spirit of the two-third clause, it is the 
same as if it came within its letter, and inasmuch as it is within its 
spirit, according to the opinion of Judge Whipple, and was passed 
by a two-third vote of both houses, therefore it became a valid 
act. 

When reasoning on the effect of the amended act, in order to 
overturn the reasoning of Mr. Justice McLean, that it operated as an 
expre^ confirmation of the corporate powers of the banks then in 
existence. Judge Whipple argued that the two-third clause required 
a two-third vote only to create a corporation, and not to alter, 
amend or repeal an act of incorporation ; that a simple majority 
vote was sufficient to alter or repeal an act of incorporation ; and he 
insisted that though the amended act was passed by two-thirds of each 
house, yet not being passed by a majority of two-thirds of all the 
members elected to each house, it could not be a valid act to confer 
corporate powers, if they were not already conferred by the original 
act. Here the Judge was as much in the fog as in any other part 
of his opinion. The two-third clause in the Constitution of New 
York, requires in express terms, " two-thirds of all the members 
elected to each house," while the Constitution of Michigan requires 
simply a majority of two-thirds of each house. Other clauses of the 
Constitution, show that a certain number constitute a quorum to do 
business, and constitute the house for the time being. So a bill re- 
turned by the President of the United States, must pass by a two- 
third vote of each house, in order to become a law, but no man pro- 
bably ever dreamed, except Judge Whipple, that a two-third vote 
meant 6. vote of two-thirds of all the members elect6d to each house. 

The Judge's mode of reasoning, is in effect as follows : any act crea- 
ting an incorporation, is within the two-third clause, and may there- 
fore be passed by a two-third vote; any act altering, amending, or re 
pealing an act of incorporation does not come within the two-third 
clause, and may therefore be passed by a simple majority vote of 
both houses. But our General Banking Act is a sort of non-descript ; 
it does not come within this two-third clause ; and yet it does come 
within it ; that is to say, it comes within the spirit of that clause, 
though not within its letter, therefore the Legislature could not pass 
such an act at all ; neither by a two-third, nor by a majority vote. 

Again, there is nothing in the Constitution prohibiting the pas- 
sage of any act creating, altering, amending or providing a mode 
for individuals to create an indefinite number of corporations of any 
character whatever ; and for any purpose whatever ; for banking 
whaling, farming, manufacturing, speculating, merchandizing, ma- 
kwg- roads, canals, or Mahometan mosques, ov lov ivll these \uir^ioses 



27 

combined; and with any amount of capital whatever, either fixed or 
left to the discretion of the corporators ; and in any mode the fancy 
and discretion of the members of the Legislature may see fit to pro- 
vide, except this one two-third clause. The Legislature have gene- 
ral legislative powers, and may pass any act whatever, not infring- 
ing private rights, unless prohibited from so doing by the Constitu- 
tion ; and this tworthird clause does not prohibit the passing acts 
either general or special, relating to corporations, but merely re^ 
quires them to be passed by a two-third vote. All acts, thereforct 
relating in any manner whatever to corporations, may be passed by 
either a majority or a two-third vote ; all acts within the letter of 
the restrictive clause may be passed by a two-third vote, and acts 
not within the restriction may be passed by a majority vote ; but 
according to Judge Whipple, the General Banking Act is not within 
the letter of the restriction, but does come within its spirit, and 
hence he draws the sage conclusion, that the Legislature had no 
power to pass such an act at all ; that they could neither pass it by 
a majority vote, nor by a two-thirds vote. This is logic worth hav- 
ing. It will prove any thing whatever; that white is black, or 
black white ; that a contract is valid, or void, just according to the 
wish of the logician. It is a full match for the logic of Judge Bron- 
son. Judge Young, or my very cute opponent, Mr. Romeyn. 

The distinction taken by the learned Judge between the letter and 
the SPIRIT of the Constitution, reminds me of an anecdote of a 
lawyer of the interior, whom I shall call Mr. D. On a trial, Mr. D. 
cited a statute in support of his position. The opposite attorney in- 
sisted that the statute had been repealed, and was not then in force. 
Mr. D. replied in triumph, *' I know the letter of the statute has 
been repealed, but the Legislature had not the power to repeal its spi- 
rit ; the LETTER IS DEAD, but the spirit still lives." The reason 
I suppose must be, that spirits are immortal, and can't die ; and can't 
be annihilated. The learned Judge admits the Legislature have the 
power to pass, by a two-third vote, any act within the letter of 
this restrictive clause of the Constitution ; but he insists that the 
SPIRIT of the Constitution is so much more potent than its letter, 
that the Legislature can't reach or affect it at all, by any vote or 
act whatever. 

The difficulty is, the Judge assumes the fact that the Legislature 
does not possess the power, and then, by reasoning in a circle, he ar- 
rives at the point he started from, and considers the process, proof of 
the premises upon which his reasoning is based. He might by the 
same process of reasoning, prove that the Legislature has no pow- 
er to delegate to the town officers, or people, the power to organize 
school districts, which are a species of corporation, and that each 
one must be organized by a special statute, prescribing its bounda- 
ries, dec. And he might also prove by the same process, that the 
Legislature can't delegate to courts of justice, power to grant divor- 
ces, and do many other things but must do all such things b^ e5^^<»3bk 
statutes, applying to, and speclfym^ eb.c\v c-a.^^. 

Great and almost unlimited \eg\s\«L\\N^ ^q>n^t?» •^\A^\^^^^*CvOTv'5iX^ 
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granted to our State Legialatures ; which unavoidably gives many op- 
portunities to act corruptly and to abuse their powers without exceed- 
ing them ; and to exercise their discretion unwisely and injuriously 
to the State ; but any man who believes that the Courts can apply 
an effectual remedy, and correct the abuses and follies of the Legis- 
lature, by declaring their acts, and all contracts made, and rights ac- 
quired under them, null and void, must be afflicted with a strange 
judicial mania. Many judges, misled by the verbal subtleties and 
unmeaning technicalities of feudal principles, overlook the genius of 
American institutions, and the plain dictates of common sense, as 
well as of justice, and are groping in the darkness of feudal times, 
centuries behind the intelligence of the age. This is well illustra- 
ted by the following extracts from the third chapter of the history of 
England by the great and learned Sir James Mcintosh : '* In time, 
the lawyers (speaking of the lawyers of England) who were com- 
monly ecclesiastics, were still farther warped by the excessive refine- 
ments of the scholastic philosophy, which had reached its zenith un- 
der Aquinas, and seems to have over-shot it, in the hands of his disci- 
ple, and antagonist, Duns Scotus. A proneness to uninslructive acute' 
ness^ and to distinctions purely verbal, tainted it from the cradle.'^ 
** It has been the ancient and unremitted complaint of the most learned 
lawyers, that it has been overloaded with vain and unprofitable 
SUBTLETIES, which in the eager pursuit of an ostentatious pre- 
cision, has plunged it into darkness and confusion." 

1 have heard Judge Whipple deliver many opinions, but scarcely 
ever heard him deliver one, which was consistent with itself, and 
correct throughout. In as much as men do not make their own in- 
tellects, they are not generally to blame on account of a want of ca- 
pacity to reason correctly ; but it may be a very good reason why 
this Court should have very little confidence in their opinions. 

The reasoning of Judge McLean in 2d McLean's Rep. 196 to 210, 
seems to be complete and conclusive on the question of the constitu- 
tionality of the General Banking Acts. 

But let us suppose for the sake of the argument, and for the pur- 
pose of examining this question in all its aspects, that Judge Whip- 
ple was correct in his opinion, that the Constitution does not author- 
ize the creation of corporations by general statutes ; and that the 
only mode of conferring corporate powers, is by special act, in 
which the Legislature shall judge of, and fix the location of the cor- 
poration, prescribe its amount of capital, <Sec.; it does not follow 
from hence, that the whole of the General Banking Act is uncon- 
stitutional and void, because a part of it is. A statute, as well as a 
deed or contract, may be good in part, and bad in part. Even a 
bond under seal, may be good in part, and bad for the residue. A 
bond or agreement not good for one purpose, on account of violating 
a statute, may still be good for another purpose, which would not 
violate the statute, as has been decided in the cases of Mouys vs. 
Leake and al, 8 D. and East 411 ; Kenison vs. Cole^ 8 Ea^t 231 to 
J^Sd, cited jn note A, in 1 Johnson's Rep. 362. 
T!6js Court has decided in many cases, yea, \iv man^ cA8>sfi«% ot 
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cases, that a statute may be invalid and void in pari and tor one pur- 
pose, on account of violating the Constitution ot'tiie United States, 
and good and valid in part, and for other purposes. Such were the 
decisions in the case of Sturges vs. Crowningshield, 4 Whcaton 122, 
and Ogden vs. Sanders, 12 Wkeaton 213. In these cases, the in- 
solvent law of New York, by which certain courts were authorized 
to discharge certain debtors from their debts, on surrendering their 
property, and the petition of two-thirds of their creditors, was called 
in question. It was insisted that the act impaired the obligation of 
contracts, and was passed in violation of the federal Constitution, 
and was therefore void. The act was general in its terms, andpur^ 
ported to apply to all contracts, past as well as future, whether be- 
tween citizens of the same State, or different States. It was not a 
statute which the court could divide and say, this section, and this 
clause are good, and that and that section, and that clause, fere un- 
constitutional and void. The Court said the whole statute impaired 
the obligation of contracts, previously made, as well as contracts be- 
tween citizens of different States, and was therefore entirely void, 
so far as it applied to such contracts ; but that all contracts sub- 
sequently made, between citizens of the same State, were made with 
reference to the statute, which in effect entered into and formed a 
part of them, and that the act was valid and binding so far as it ap- 
plied to that class of contracts. This doctrine is also well illustra- 
ted in the case of Golden vs. Prince^ reported in Zd Washington's 
C. C. Rep, 313. , See also the following cases, where statutes have 
been held good in part and bad in part : Marhury vs. Madison^ 1 
Cranch 175 and 176. The People vs. Foot^ impleaded with Atwater^ 
19 John. Rep. 58, and 6 Peters^ 348 ; Mather vs. Bush, 16 John. 
233 ; Hicksvs. UotchHss, 7 John. Ch. R. 306, 313 ; Blanchardvs. 
Russell, IS Mass. 1 — 16— do 19 ; Baker \s. Wheaton, 5 Mass. 509; 
State vs. Tombeckbee Bank, 2 Stewart 30 ; 2d Penn. Rep. 184. 
And the recent decisions of this Court in relation to the appraise- 
ment laws of Illinois — see also the case of Sinclair vs. Jackson^ 8 
Cowen, 543. 

In the case of Wellington, reported in 16 Pickering, 87-96 the 
Supreme Court of Massachusetts decided, that where an act of the Le- 
gislature is alledged to be void, on the ground that it exceeds the li- 
mits of the legislative power, and thus injuriously affects private 
rights, it is to be deemed void only in these particulars, and as against 
those persons whose rights are affected. If it appear it juay or may 
not be valid according to circumstances, (for instance the assent of 
the parties affected by it,) the existence of those circumstances ne- 
cessary to give it validity, will be presumed until the contrary is 
shown. In the case of Hanford vs. Barbour, 3d Marsh, 515, it is'de- 
cided that " an individual has no right to complain that a law is un- 
constitutional, after he has endeavored to take the benefit of it, to 
the injury of others.'^ 

If it were admitted, that so much of the General Banking Act sjsl 
purports to confer on the banking suBSoc\«w\\oti"&lox\£vfc^>i\A'bx 
porate rights and powers, is uncousX\\\>X\otiQ\ %xAnc>\^% ^^^ 'i^'^^ 
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remaining part of llie act, which autliorizes the lormation of bank- 
ing associations, would bo constitutional, and the associations legal, 
as joint stock associations. All the rights, powers and privileges, 
that the act purports to confer on the associations, which belong ex- 
clusively to corporations, would be null and void ; and all other pow- 
ers and privileges, which the statute purports to confer, would be 
valid. 

Judge Whipple has argued the question in the case of Green vs. 
Graves, as though the whole business of banking belonged exclusive^ 
ly to corporations. Nothing can be farther from the truth. Any 
one might fairly draw the conclusion from the Judge's opinion, that 
he was very ignorant of the history of banking. This, and many 
other remarks in the course of this argument might seem to some 
persons, too plain and severe language ; but I can't give your hon- 
ors a full and complete picture of this whole case, and all the cir- 
cumstances attending the question which may have a material bear- 
ing upon its decision, without using much plain language, and many 
facts and decisions as matters of illustration. Banking was carried 
on as a business by single individuals and by copartnerships, in Italy, 
England and France, about as soon and in some of them, before compa- 
nies were incorporated for banking purposes ; and such was the case 
also iiv America. In England, there is but one incorporated bank to 
this day, while there were in 1836 nearly eleven hundred individual, 
copartnership, and joint slock banks in England and Wales. See 
title Bank in Brandes Encyclopedia of Science, Art, 8fc, The 
Bank of England was first chartered in 1694, and as early as 1708, 
the private banks issued so many bills or notes, and were so strong 
competitors of this national bank, that the government interfered in 
behalf of the bank, and passed an act, prohibiting any banking com- 
pany of more than six partners, issuing notes payable on demand, in 
England and Wales. This restriction continued until 1826, when 
it was abolished, so far as respects all places more than 65 miles 
distant from London ; but within that distance, it still prevails. Not- 
withstanding this restriction, the number of private banks as early 
as 1792, were estimated at 350, and in 1814, at 940. 

The first banking association formed in the State of New York, 
was a joint stock company, organized in the year 1784, which car- 
ried on the ordinary business of banking under" articles of association 
only, for nearly seven years, when it was incorporated in March, 
1791, by the name of the Bank of New York. This was the first 
bank charter ever granted by the State of New York. In 1792, the 
Bank of Albany was chartered, and in 1793, the Bank of Columbia. 
In 1800 Col. Burr cheated the Legislature out of a mammoth bank 
charter under the covert and fraudulent name of Manhattan Com- 
pany, incorporated to supply the City of New York with water. In 
1803 the charter of the New York State Bank was procured by lob- 
bying, bribery and corruption. Other joint stock banking compa- 
nies had been organized, and went into operation, and applied to the 
Legislature For charters, and their applications were denied. Mr. 
fiammond, in his political history of New York, \o\. \,^. %%^y «».^^ 
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that when the first application was made to the Legislature for a 
/ bank charter in 1784, **Tlie cry arose that the banks were combi- 
/ nations of the rich against the poor, &;c." "These corporate inm- 
inunities'^ sought for, he says, " were the privilege of suing in their 
corporate name, and an exemption of liability of the individual stock- 
holders, for a greater sum than the amount of stock held by them^ 
No sane man^ (he says,) then dreamed of granting to these compa- 
nies the exclusive right of issuing and circulating their notes as 
cash." In 1805, the charter of the Merchants' Bank of New York, 
was obtained by lobbying, bribery and corruption. No other char- 
ter was granted until 1812, when the charter for the Bank of Ameri- 
ca was procured from the Legislature, by the most bold and shame- 
less bribery and corruption, ever practised in modern times. 

Mr. Hammond says, on page 331, that **on the 11th of April, 1804, 
instead of incorporating these joint stock companies, the Legislature 
passed the celebrated restraining law, by which all unincorpora- 
ted companies, under severe penalties, were prohibited from banking ; 
and by which these companies, although they had invested their mo- 
ney as they lawfully mi^ht do under the existing laws, were com- 
pelled to wind up their concerns." 

This total restraining law of New York, seems to have been adop- 
♦ ted from the partial restraining law heretofore referred to, as passed 

by the English Parliament in 1708, in behalf of the Bank of Eng- 
land, to clip the wings of the private banks, its competitors. These 
historical facts furnish conclusive evidence, that banking was origi- 
nally regarded in England, as well as in America, and has ever been 
regarded since it was known in this country, as a common right and 
privilege, which every citizen enjoyed so far as he was not spe- 
cially restrained by statute ; and that any man or set of men, had the 
same right to employ their capital and their time in banking, as to 
employ them in farming, commerce or any other pursuit. In fact, 
England has created more than twenty corporations for commercial 
and other purposes, where she has one for banking. The great 
East India Company, which wages war, levies taxes, and governs 
.over an hundred millions of people, is but a corporation. Look at 
the numerous incorporated fur companies, whaling companies, and 
other commercial companies, while England has but one incorporated 
banking company. The restraining law of Michigan, and of every 
other State which has such a statute, was probably borrowed from that 
of the State of New York. It is therefore evident that the business of 
banking does not belong any more exclusively to corporations, than 
the business of farming does ; and the reference of Judge Whipple- 
to the case of the village of Pontiac, to prove that theframers of the 
Constitution never could have contemplated such an absurdity as the 
creation of six or seven banks in that little village, shows that his. 
mind was wandering, he knew not where ; that he was lost in a fog, 
without chart or compass to direct him. If he had understood the 
history of banking, and his mind had been clear on the subject of con- 
stitutional law, he would have pctceiNe^^X otvc^^ >\v5\\.n\v^A\'?s.wn^x^ ^S: 
the Constitution had left the business o^ W\tev^^^ \V^ ^^^^^ -3^^^^^ 
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had farming, and mechanical, commercial and other pursuits, to be 
regulated by the discretion of the Legislature ; and that all the Le- 
gislature had to do, was to repeal the restraining law, and instead of 
having seven banks in Pontiac, they might have seven hundred banks, 
U'the people were foolish enough to establish them. Michigan, like 
Ohio, Kentucky, Mississippi, and most of the other new States, has 
had her mania for banking ver}' severely, and has been seriously 
injured by it ; thousands have been ruined ; but this does not prove 
that the business of banking, without an express act of incorporation 
in which the Legislature shall prescribe the amount of capital, place 
of business, &c. is unconstitutional, any more than il proves the fool- 
ish speculations in town lots, water lots, raising hemp, multicauli». • 
trees, &c. to have been unconstitutional. If the Courts were to at- 
tempt to nullify all the foolish, absurd and pernicious acts done by 
Legislatures, as well as by individuals, in this country, by declaring* 
them unconstitutional and void, they would have employment enough. 
Judge Bronson has decided that the voluntary part of the General 
Bankrupt Act passed by Congress, is unconstitutional and void ; see . 
bth Hilly 331 ; but in the case supposed, I think even he would soon 
get satiated with nullification. 

The history of the country, as well as the history of banking, and 
the language of the Constitution, shows clearly that the language of 
the Constitution imposes no more restriction upon banking than it 
does on farming, merchandizing, or any other pursuit. This being 
the case, all such portions of the General Banking Acts as confer on 
the associations any powers and privileges which do not belong ex- 
clusively to corporations, are constitutional and valid. Let us ex- 
amine in what the essence of a corporation does exist. Judge 
Cowen, in 22d Wendell's Rep, 92, referring to 1st Blackstone's Com. 
475, gives them as follows : 1. Perpetual succession. 2. To sue 
and be sued, make contracts, hold and convey property, &c. in the 
corporate name, the same as a natural person. 3. To purchase and 
hold lands, and to convey them, &c. 4. To have a common seal. 
5. To make bye-laws. Every single one of these five powers are 
conferred on the joint stock companies of England, by statute, and 
are constantly exercised by them, and yet the thought probably 
never occurred to an English lawyer, that these companies were 
corporations. A synopsis of these statutes is given in CoUyer on 
Partnership, 653 to 655 ; 5 Am. Ed. of 1834 ; and by Lord Eldon^ 
in Van Sandau vs. Moore, 1 RussclVs Rep. 458 and 465, and nq$e 
A. to p. 460 ; and Senator Verplanck, in a very learned opinion 
delivered in the Court of Errors, in the case of Warner vs. Beers^ 
reported in 23 Wendell, shows that nearly all of these powers 
may be exercised indirectly, and even at the common law, by joint 
stock companies, under articles of association, and without any statu- 
tory aid whatever ; and that none of these powers can be said to be- 
long exclusively to corporations. His argument, as to nearly all 
these powers, seems to my mind to be perfectly conclusive, founded 
on both reason and authority. It is not, like the opinions of Bron- 
^son, composed of idle doubts, and loose and axbilTary d\c\.wrc\, yj\xVv- 
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out either authority or logical reasoning to sustain it. These powers 
were nearly all exercised under arucles of association by the banking 
company at Alexandria, as stated in the case of Mandeville rs. Riggs 
and ah reported in 2 Peters. • 

1st. Whether perpetual succession can or cannot be given to a 
joint stock association by statute, it is not necessary to determine, 
as that question does not in this case affect the validity of the con- 
tracts of the Detroit City Bank, nor the liability of the directors and 
stockholders for the debts of the Bank. It appears to me, however, 
that there was no difficulty in making the stock personal property, 
and in case of the death of a stockholder, making his heir executor, 
administrator or devisee, a stockholder as a substitute for the de- 
ceased, and thus perpetuate the succession for twenty years at least, 
as provided in the statute. 

2dly, as to the power to sue and be sued, make contracts, hold and 
convey personal property, &c. in the company name. As to suing 
and being sued ; Judge Cowen shows in 22d Wendell^ 81 and 82, 
and Senator Verplanck, in 234 Wendell^ 148, and 157 to 161, that 
such a power has been granted both iii England and in New York, 
in many classes of cases, without conferring corporate powers ; and 
Chancellor Walworth, in 23cZ Wendell, 119 io 121, shows that the 
usual mode of suing by copartners, where the civil law prevails on 
the continent of Europe, is in the name of the firm only ; without 
specifying upon the record at all, the Christian and Sir names of 
the individual members of the firm. In Massachusetts, the stock- 
holders of their manufacturing corporations are made liable by stat- 
ute, for the debts of the corporation ; and the creditors are author- 
ized to obtain judgment against the corporation by its title, without 
naming the stockholders, or serving process on them, and to levy the 
execution issued on such judgment against the corporation, upon the 
individual property of any one or more of the stockholders, to col- 
lect the amount of the execution. Here they are sued, and judg- 
ment effectually obtained against them, and their individual property 
taken on execution, without being individually served with process, 
or named in the record or in the execution, or any of the proceed- 
ings. See Angel and Ames on Corporations, p. 358. 

A Legislature which has power to authorize such proceedings, 
can undoubtedly, by statute, authorize copartnerships and joint stock 
companies, to sue and be sued in the company name, according to the 
mode pursued by the civil law ; or in the name of the chief officer, 
or leading copartner, or in any other mode they may see fit to de- 
vise. And as to the other branch of this subject, partnerships, as 
well as joint stock companies, have ever been in the habit of making 
contracts, notes, bills of exchange, and buying, and selling, and 
transferring personal property of any kind, and to any amount, in 
the name of the firm or company. No statute is needed for such a 
purpose. New York and Michigan, and probably many other 
States, in imitation of the French, have passed laws authorizing spe- 
cial copartnerships, in which l\\e t3lcV\t\^ Q.o^vt\.vi^^'5» ^x^^^ '«i:^'!i>^^i<^^ 
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for the debts of the firm ; and all contracts are made by, and all 
suits brought by, and against the^acting copartners only. 

3d. To purchase, hold, and convey lands in the name of the com- 
pany. Here is a matter which looks to a modem common-law law- 
yer, accustomed to looking to deeds and seals, as an insuperable dif- 
ficulty. In fact, on looking into many of the decisions of the 
judges of the State Courts, and observing their language applied to 
particular statutes, that they are " in derogation of the common law,^^ 
and must, therefore, be strictly construed, so strictly as to destroy 
much of their usefulness, and in many cases almost nullify them ; 
any one would be led to suppose such judges regard the common 
law as the law of God, founded on the nature of things ; and eternal, 
immutable, and perfect in its very nature. Many judges, as well 88 
lawyers, whose minds have been contracted by mere case-hunting, 
and contemplating the common law for half their lives, have im- 
bibed the idea, conceived hy English vanity, and inculcated by Black- 
stone, that the common law is the perfection of reason; and every 
departure from this standard of perfection, and every statutory 
change, they look upon as wrong, dangerous, and necessarily pro- 
ductive of injustice. Some of them seem to regard much of the 
common law as superior to the State Constitutions, and deny the 
constitutional validity of many statutes, for no better reason than 
that they alter the common law ; or derogate from it, to use their 
language. 

But let us return to the subject of real estate. By the ancient 
Roman law, there was no distinction made between real and per- 
sonal estate. Both were held by the same tenure, and were bought 
and sold, transferred, and descended to heirs in the same manner. 
It \8 but few centuries since our English ancestors were in the habit 
of selling, transferring, and conveying their lands and tenements by 
simply delivering possession of the same before witnesses, livery of 
seizin, as it was called, without deed or seal. Land was then trans- 
ferred and conveyed from one individual to another in the same man- 
ner, and with as little ceremony as a horse, a pack of furs, or' a bar- 
rel of flour or grain ; just as it was in the time of the Romans ; and 
just as it is done to this day, among every rude and half civilized peo- 
ple. Would Judge Bronson or Whipple, pretend that it would be a 
violation of our Constitution for the Legislature to authorize bank- 
ing companies to buy, sell, transfer and convey real estate in this 
manner, in the name of the company, without deed or seal, or any 
writing whatever? 

4th. As to a common seal. Though it is not usual for copartners 
to contract in the .firm name by seal, yet there is certainly no difli- 
culty in doing so under articles of agreement. Banks very seldom 
make a contract under seal, and seldom have any occasion to use a 
seal. Individuals make their bonds and other contracts under seal 
much oftener than corporations do, and no respectable lawyer would 
pretend that a seal is peculiar to a corporation ; much less that it be- 
iongs exclusively to a corporation, and can't be used by a copart- 
nersh/p, or joint stock association, even if authorized b\ al^lvite. 
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5th. As to making by-laws. C^n there be any pretence that this 
power belongs exclusively to corporations, and can't be exercised by 
joint stock companies, even under a special statute ? Such a pretence 
would be too absurd to need either argument or illustration. Every 
such company that ever was organized, exercised the power under 
articles of association, if not under a special statute. 

It strikes me, however, that all these five qualities called essences, 
are mere attributes, or capacities usually granted to corporations, and 
that none of them, certainly none but the first, are characteristics, • 
attributes, capacities or essences, which belong exclusively to cor- 
porations ; that the greater part, if not all of them, may be conferred 
on copartnerships, or joint stock companies, without creating cor- 
porations ; and that a corporation may be created without possessing 
either of the three last of those attributes, or capacities. Probably* 
tlie best and most complete definition of a corporation is given by 
Kyd. *' A corporation (says Kyd on corporations, 13,) is not & mere , 
capacity, but a political person, in which many capacities reside.^' 
This agrees substantially with the remarks of Ch. J. Marshall, in the 
Dartmouth College case, where he speaks of a corporation, as act 
ARTIFICIAL PERSON, as a TRUSTEE of a charitable fund. It agrees alsb 
with the decision of this Court made last winter, in the case of the 
Louisville^ Cincinnati and Charleston Railroad Company vs. Letson^ 
reported in 2d Howard^s Rep. 497. In that case, your honors decL 
ded that a corporation is an artificial person, created by the Le- 
gislature, possessing not merely a name, and such attributes and fac- 
ulties as the Legislature see fit to give it, but possessing also a local 
habitation^ a local residence^ and citizenship in the State which creates 
it, so as to enable it as a citizen, to sue in the Federal Courts, a citi- 
zen of another State. The Court, many years since, had held, or in- 
timated, that the right of a corporation to sue in the Federal Courts, * 
must depend on the citizenship of the stockholders, though the ac- 
tion must be in the name of the corporation ; which seemed incon* 
sistent. The Court now holds that a corporation is an artificial 
PERSON, created to act as a trustee, for the stockholders, who are 
but cestui que trusts ; that this artificial person has a legal resi' 
dence, and is a citizen of the State which created it, and as such, may 
sue like any other trustee. Let us keep this distinction in view, and 
it will soon lead to the real distinction, and show the dividing line, 
between corporations and mere copartnerships, or joint stock com- 
panies. 

In corporations, the corporation acts, makes contracts, 8fc, as a trus- 
tee for the stockholders, who are perfectly passive. When the cor- 
poration, as such trustee, makes a bond, bill, note, bill of exchange, 
or any other contract, within the powers conferred on it, the corpora- 
tion itself is bound for the fulfillment of the contract, and the funds 
and property of the corporation may be seized in execution to satisfy 
any judgment or decree upon such contract ; but the individual stock- 
holders are not bound to fulfill such contract out oC\.V«i\x Vsw^^SSsisbsSiL 
property, for the reason that t\iey did iioX. Tc«i^^ >iJci^ ^Qt:^x^<:X^ ^^Ssssst 
personally, or by agent. The atocMaoVd^ta do woX.\xw S»rX ^-qj^^^^o. 
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at all, and therefore can't be personally liable, unless they are ex- 
pressly made so by the act of incorporation, as sureties or guarantors 
of the corporation, on their implied contract only. 

On the other hand, when a copartnership or joint stock company 
contracts, it either contracts by an agent, who represents the whole 
company, or by one of the company, who acts as an agent for all 
the other members, and thus all the members contract as a company 
in their individual capacity ; and the individual property of each one, 
as well as the joint property, is holden for the fulfillment of the con- 
tract. In the case of Mandeville vs. Riggs^ the stockholders by their 
articles of association, had provided that they should not be individu- 
ally holden beyond the joint funds of the company ; but this Court 
held that such provision was repugnant to the very nature of their 
contracts ; that by their notes the whole company had jointly, as in- 
dividuals, agreed to pay the amount thereof, and that they were bound 
to fulfill such contracts. 

Here then is the real distinction, and the only real distinction, be- 
tween a corporation, and a joint stock company, with all the powers 
and faculties, like a corporation, which the Legislature can confer 
on it, without making it a corporation. A corporation is anlartijir 
cial person, a trustee which contracts as trustee, and not as agent for 
the stockholders ; who do not contract at all in ordinary corpora- 
tions. In joint stock companies , the members of the company con- 
tract jointly,, in their individual capacity, by the officers of the com- 
pany, as their agents. In the one case, there is personal liability to 
the fullest extent ; and it is doubtful if the Legislature by any pro- 
visions, without conferring corporate powers, can authorize persons 
to contract as individuals, or as joint stock companies, without ma- 
king themselves liable for such contracts. In the case of special co- 
partnerships under statutes, the general partners only contract, and 
the special partners are rather lenders of capital to the company, 
than actual members of it. In the other case, there is a total ex- 
emption from liability ; unless they are expressly made liable by the 
charter of incorporation. This explains the reason for the rage for 
acts of incorporation. It enables men to go on in a reckless career 
of speculation, and if any thing can be made, they pocket the pro- 
fits, and if the corporation is likely to break down, they get all the 
credit they can, sell out their stock to men of straw, take all the 
available assets of the corporation in payment, and leave the public 
to bear the loss. A joint stock company is a combination of per- 
sons, who contract, buy, sell and sue, jointly in theii' individual ca- 
pacity, and can't sue or be sued in the Federal Courts, unless all the 
members are citizens of the same State ; whereas, in a corporation, 
the individual character of the stockholders, is sunk in the corpora- 
tion, which acts as an artificial trustee for them — and the court looks 
to the citizenship of the trustee only. A corporation being an arti' 
Jlcial person, it may have less, but it is impossible in the nature of 
things for the Legislature to give it any more faculties and powers, 
fAan are possessed by a natural person ; unless it may be the single 
attribute of immortality : and that does not seem lo \>e ^osawae^Vj 
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many Michigan corporations, for the most oC them dio within a year 
or twOf of a very prevalent epidemic, a want of funds ; and if they 
survive that period, they soon die off, of something like the delirium 
tremens, or the apoplexy. The right to sue and be sued in the com- 
panylbame, is just as much a natural right, as the right to contract, 
and buy and sell personal property in the company name is ; and 
such, as chancellor Walworth shows, is the practice where the civil 
law prevails. The common law requiring all the members of the 
company to be named on the record, is but a judicial law, a mere 
mode of pleading and practice, established by the courts as a matter 
of convenience, and may be altered at any time by the Legislature, 
without creating a corporation. Every faculty, therefore, conferred 
on these banking associations, might be conferred by the Legisla- 
ture on joint stock companies, without creating corporations ; and if 
any part of the General Banking Acts are unconstitutional and void, 
it is only that part of each one, which declares that the associations 
shall be bodies corporate and politic. 

The statute of this State, of 1839, under which the receivers of in- 
solvent banks were appointed, expressly authorizes the receivers to 
sue in their own names, as receivers of such banks, referring particu- 
larly in terms to these wild cat banks. If they were but joint stock 
associations, the common law required the names of all the members to 
be set out on the record in pleading ; here is a clear statutory change 
and amendment of the common law, if the Legislature had the power 
to change it ; but Judge Whipple, with a seemingly blind regard for 
the common law, and disregard of the statute, when he arrived at 
the conclusion that the banking associations were not legal and valid 
corporations, he jumped at once to the further and ultimate conclu- 
sion, that the receiver could not maintain the action in hisoWn name, 
and that the demurrer must therefore be sustained. He either care- 
lessly overlooked the statute, or intended to treat it as an unconstitu- 
tional and void act. The Supreme Cou rt by their rules, have recenth"" 
made very important changes in the old common law mode of plead- 
ing. The Court, it would seem, have the power to make innova- 
tions as extensive as they please ; while the Legislature can't make • 
any change in the common law, without being liable to the suspicion 
and charge of violating the Constitution. 

If our Supreme Court succeed in nullifying the corporate powers 
of these banking associations, fortunately they have not the power 
to annihilate the individual members of the associations, nor to anni- 
hilate the fact that they did form associations, and make contracts, 
contract debts, <Scc. But, say the defendant's counsel, if the banks 
did not possess corporate powers, then all their acts and contracts are 
in violation of the restraining law, and are therefore void. This re- 
straining act was passed by the legislative council of the territory, 
April 12, 1827 ; see laws of 1833, p. 530. It declares that *' no per- 
son UNAUTHORIZED BY LAW, sliall suhscHhe to, or become a member of 
any association, institution, or co7npany,'^ for banking pur^)oses ; it 
imposes a penalty of one thousand do\\^.x& ^ot ^ N\^'^\«i^ ^^"^^ ^^n 
and concludes as follows, '^ a\\da\\ t\o\.^^%xA^'&^^^^^^^'^^^"^'^^'^^ 
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merit of money, or the- delivery of property, made or given to any 
.such association, institution or company, not authorized as afore- 
said, shall be null and void." If the Legislature had the constitu- 
tional power to repeal this restraining act, and the General Banking 
Acts are inconsistent with it, then they operate pro tanto as rejifeling 
acts ; and are therefore valid acts, so far as to re-instate individuals 
in their common and natural rights of banking; and making their 
own notes, bills, &c. and putting them in circulation, if any one 
will take them. The General Banking Acts are, however, not incon- 
sistent with the restraining act, for the restraining act only prohibits 
the subscriptiion of stock in, and doing banking business by, " any 
such association, institution, or company, not authorized as afore- 
said.'' The position of the defendant's counsel is therefore unten- 
able, unless every single section, clause and word of the General 
Banking Acts, are unconstitutional and void. 

Let us admit that broad proposition also, for the sake of the argu- 
ment merely, and see what is the result. The restraining act, by 
imposing a penalty on those persons who associate for banking pur- 
poses, and declaring all notes and securities given to such banking 
associations void, without declaring the acts, contracts and debts of 
the associations void, does by implication affirm all the acts, con- 
tracts and debts of the association, as valid and binding against them- 
selves. The act seems to treat the bankers only, as the torong-^toerSf 
as the criminals and law-breakers^ and their creditors^ as the inno' 
cent dupes of their Jinaneial arts ; and therefore makes all notes and 
securities given to the bankers void, but does not invalidate the con- 
tracts, notes and debts, due from the bankers to their innocent credi- 
tors. 

In Sdfford vs. Wyckoff, 4 HilPs Rep. 464, Senator Bockee, refer- 
ring to the fifth section of the restraining act of New York, says, " It 
is not the notes or securities illegally issued by the company which 
are made void by the act, but those which are given to the company 
on the loan or issue of notes to be put in circulation as money. The 
penalty or forfeiture is properly inflicted upon those who violate the 

• law, and not upon innocent holders of the paper illegally issued. 
Had the Legislature been weak enough to have made these notes and 
securities void in the hands of the holder, it would have been offering 
a premium to those who transgressed the law, and inflicting heavy 
forfeitures upon the innocent and unoffending,' ' See also the opin- 
ion of Senator Hopkins, to the same effect in the same case, from p. 
459 to 461. In the case of the Uiica Insurance Co. vs. 8cott, in 
19th Johnson, 5 to 7, the company had loaned money, and taken a 
note, as bankers, in violation of the restraining law ; the Court held 
the note void under the statute, but said the loan itself was not void, 
and that the money could be recovered back. This decision was 
made by the old Supreme Court of New York, composed of ^ve 
learned and practical judges, such as Spencer, Van Ness, Piatt and 
others ; and not by three mere theoretical judges, such as Greene 
C BroDson, 
In the case of Little vs. Ohrien, reported in Mass. 4!l^, bh \tv- 

surance Company, in violation of their charter, loaned tVie ?uud* o^ 
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th^ company to one of the stockholders, and took his note for the re- 
payment of the money loaned ; the Court held that though the loan 
might work a forfeiture of the charter, if the State should see fit to 
prosecute, and enforce the forfeiture ; yet the maker of tjie note 
could not set up the illegal act, as a defence to the note. • 

The British Parliament, by an act, prohibited clergymen from tra- 
ding as merchants, or to make gain, and declared all such contracts 
void. In the case. Ex-par te Meymonty 1 Atk, 197 to 200, the great 
Lord Hardwicke, held that a clergyman could not take advantage of 
his own wrong, to avoid his own contracts ; and that his contracts 
were void only as against himself, when he attempted to enforce 
them ; he only being regarded as the wrong doer. How different 
this from the nullifying doctrines subsequently established by Lord 
Kenyon, who held both parties in such catses as particips criminis^ 
and allowed neither a remedy against the other. 

The doctrine of equity jurisprudence, and of the civil law, in all 
civil cases, is cdmpensation^ not forfeiture^ and thus protects the sub- « 
stantial rights of both, parties. The doctrines of the feudal and com- 
mon law of England, seem to be forfeiture in all cases, civil and 
criminal. The American revolution pretty effectually swept away, 
in this country, the old tyrannical doctrines of a forfeiture of pro- 
perty and a corruption of blood in criminal cases, but it seems diffi- 
cult to obliterate from the minds of such judges as Bronson, Whip- 
ple and many pther American judges, this same tyrannical and per- 
nicious doctrine, when applied to civil actions. The boast was made 
by Sir E. Sugden, that all the rules and principles established by the 
great and learned Lord Mansfield, in modification of the old feudal 
principles in relation to real estate, had been overturned, and mubh 
also of his commercial lav/. This nullification was mostly the work 
of Lord Kenyon, who in his hasty zeal to overturn the rules and 
principles of his predecessor, Lord Mansfield, pushed the doctrines. 
o^ particips or iminis, and forfeiture to. a much greater extent, than 
it had ever been done before ; and unfortunately, many American 
judges, have been misled by his principles, and attempted to establish 
them in this country. This Judge Bronson has had such a judicial 
mania for nullification, that he has attempted to create prohibitions 
by implication, by judicial construction of statutes, and to declare ne- 
gotiable and bank paper void, because it happened to have been is- 
sued contrary to such implied and judicial prohibition, though before 
he had made such decision. The Court of Errors, has however set 
him right, in all, or nearly all, the casscs which have been carried up- 
to that high tribunal. 

Lord Kenyon, in Howsen vs. Hancock^ 8 D. and East 575, said, 
there is no case to be found where, when money has been actually 
paid by one of two parties to the other, upon an illegal contract, both 
being particips criminis, an action has been maintained to recover it 
back again. This case and the above remark, are both directly con- 
tradictory to the decision made by his own Court in the case of La 
Caussade vs. White, in 7 D. and East 535. IxvVic^kv Q,'^^'es»'^<5i ^^«x^- 
tifThaving paid money on a bet, bTou^V\v\^Tv.CL\l\o\^.V:>^^^^'^^'^"^^ 
and in the case of La* Caussade reco\c\e^— •'OlW'^ xtvxV^^N:^^"^ ^^^'cfi^- 
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So contradictory are the decisions upon the subject of illegal con- 
tracts, pariicips crminis, forfeitures, &c. The defendant's counsel 
insist that all the contracts of the Detroit City Bank, are illegal and 
void, and that the complainants are pariicips criminis, and can't re- 
cover on that account. 1 ask your honors, if this is a proper case 
to apply such doctrines to ; and to debar the complainants of all re- 
medy and to punish them, by holding the contract void, and the mo- 
ney paid by them for the draft forfeited, and to reward the defen- 
dants for violating the law as they alledge, by annulling their con- 
tract, and allowing them to retain the consideration they obtained 
from the complainants ? Arc such the doctrines of our boasted and 
glorious common law ? Are such the doctrines of equity jurispru- 
dence, and the proper doctrines to.be established in this country ? 
If so, we may better all tiirn Ishmaclites at once ; forsuch principles 
are no better in my opinion, than a license to cunning knaves, to 
defraud the ignorant, innocent and unwary, whenever an opportu- 
nity offers. 

Let me refer to one more case and I have done ; I allude to the 
case of Craig vs. the State of Missouri, reported in 4 Peters, Sup- 
pose the eleventh amendment of the Constitution of the United States 
had not been adopted, and the State of Missouri had been sued on 
their bills of credit, (such as this Court declared void, J by an innocent 
and bona lide holder? Such bills liaving been issued in pursuance 
of a statute of the State, and the validity of the statute passed upon 
and affirmed by the Supremo Court of the State, every individual 
would have a right to take thorn on the credit of the laws of the 
State, and must be deemed a bona fido holder ; as no |)rivate man 
could be supposed to iiave more wisdom than the Legislature and 
Supreme Court of the State. Tiic individual holder also, could have 
no motive to violate the Constitution of the United States in such 
case. Would your honors, in such case, reojard and treat the inno- 
cent holder as a wrong-doer, in trusting to the faith of the State and 
its statutes ; as a particips criminis, and refuse him all remedy ? Or 
"would your honors look upon the l^^tate Government and the Legis- 
lature, as the only guilty party, and compel tho State to pay its ille- 
gal bills of credit, to innocent holders ?• That would seem to be con- 
sonant to the principles of justice. The State Government is bound 
to know the extent of its own powers, and if it exceeds them, let it 
suffer the consequences, but do not lot innocent individuals suffer on 
account of tiie State Government violating the Constitution of the 
United States. Which would be the most effectual remedy to re- 
strain such violations of the Constilution ; to nullify the obligations 
of the crafty and cunning, who are the actors and the principal vio- 
lators of the Constitution, and thus reward them for their illegal acts, 
by relieving them from the payment of their just debts? or to hold 
them responsible for their debts and contracts, by denying them the 
right to set up their own illegal acts as a defence, and at the same 
time prohibit them from enforcing their illegal contracts against the 
dupes of their craft nnd policy 1 Which is the proper precedent to 
follow^ nn opinion ot' Judge Bronson, or the ot\c a\iONe c^woX^^, ol 
/^orc/ ffnrchvick ? 



